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1. This is an appeal under Section 379 of the Code of Crimnal Procedure
preferred by the appellant Ram Kumar chal | engi ng the judgnent and order of
the H gh Court of Punjab & Haryana passed in - Crimnal Appeal No. 418-DBA
of 1986 convicting the appellant under Section 302/34 for causing the

mur der of Mahi nder and sentencing himto life inprisonnent as well as under
Section 307/34 for attenpt to commt nurder of Kanla, PW3 and her son
Raj i nder, PW4 sentencing himto undergo rigorous inprisonnment for three
years on each count directing all the sentences to run concurrently, after
reversing the judgnent and order of the Session Judge, Hi ssar in Sessions
Trial No. 80/48 A/ 1985 decided on 7.1.1986 whereby the appellant and the
ot her three co-accused nanely, Nanu, Razari and Saatlal were acquitted.

2. The conplainant Snt. Kamla, PW3 was wedded to Ram Kumar, son of co-
accused Nanu Ram (since deceased) about 14 years before the occurrence. The
father of Nanu Ram owned and possessed 76 killas of |and which he had
transferred in favour of his grand son Ram Kumar, the husband of Kam a
Ram Kurmar executed a wll in respect of 50 killas of land in favour of
his parents in equal shares, the co-accused Nanu being his father. The
rest of 26 killas of land remained with Ram Kumar and on his death about
four and a half years before: the occurrence the said |and canme under the
cultivation of his wife Snt. Kama, the daughter-in-law of the co-accused
Nanu Ram During the life tine of her husband Ram Kurmar, Snt. Kania
started living separate fromher in-laws alongwi th her husband. She has
two sons, nanely Dharamnbir and Rajinder, PW4 and two daughters. Snt

Kam a was cultivating land with the help of |abourers and used to go out
for household work agai nst the wishes of her father-in-law, Nanu Ram Nanu
Ram was a source of trouble to her and often created problens in her way
in the cultivation of the and for which Kam a reported the matter to: the
Police as a result of which proceedings under Section 107/151 of the Code
of Crimnal Procedure were initiated against himand produce of |and was
given to Kaml a. Thereafter the land had to be |eft uncultivated for one
year. This according to the prosecution provided notive to conmit the
crinme.

3. On 23,12.83 Snt. Kama, PW3 hired a tractor of one Ram Prasad for

pl oughi ng her land and went to the |and alongwith her two sons Dharanbir
aged 91/ 2 years and Rajinder, PW aged about 8 years. Deceased Om Prakash
was working with her as a | abourer who had al so gone to the land al ongwith
them The tractor Was driven by the driver Mahender. After ploughing 2
killas of land it started becom ng dark and, therefore, the ploughi ng was
stopped at about 7.00 PM While returning to the village Kanla al ongwith
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her two sons nanmed above sat on the |l eft nud-guard of the tractor while Om
Prakash was sitting on the right nud-guard of the tractor driven by
Mahender. Wen the tractor reached near the doul (boundary) of the |and

bel onging to Kam a, she saw in tractor |ight the co-accused Nanu Ram (her
father-in-law) and Santlal (who is the husband of daughter of Nanu Ram
armed with pistols and the appellant Ram Kumar (who is the brother of the
wi fe of Nanu Ram) arned with gun. Nanu Ramraised a l|alkara that he would
teach her a lesson in getting the land cultivated with the help of O her
persons. Saying so Nanu Rain froma point blank distance fired a shot from
his pistol at Omwho fell down fromthe tractor and died. The driver
Mahender turned the tractor aside with speed towards the field of one Mikha
Harijan and then brought it to a halt. Kam a, her two sons and the driver
Mahender got down fromthe tractor and hid thenselves in cotton crop
standing in a nearby field. The accused Nanu Ram and Santlal as well as
the appel l ant Ram Kunar-fired three shots at themafter they had gone into
the hiding place but none of themwas hurt. After a shortwhile they rushed
towards the bus stand of the village Dhand to a di stance of about 19-20
Julias and the accused Nanu Ram Sandal and the appell ant Ram Kumar chased
them and again fired three shots at them One bullet hit the left side of
the back 'of ‘chest of Kamla, PW3 as a result of which she fell down.

Mahi nder was hit by a bullet as a result of which he also fell down in a
pit on the road side. Rajinder, PW4 the son of Kam a sustained a bull et
infjury on his left foot. After a shortwhile Kama, PW3 nanaged to get up
and she alongwith her two sons went to a nearby house of one Chhabila where
she took shelter during the night. Mbhinder succunbed to his injuries on
the spot.

4. In the norning at about 8/ 830 AM Kam a, PW3 hired a Jeep of one Hazari
and she along with her injured son Rajinder reached Cvil Hospital Adanpur
at about 9.45 AM where Dr. J.M Gandhi, PW 2 exam ned Kam a and her son
Raj i nder on 24.12.83 at 10.30 AM and 11 AMrespectively. Dr. Gandhi sent
information Ext. PE to the Police Station, Adanpur at 10.15 AMon 24.12.83
stating that Kam a and Rajinder had fire arminjuries on their person. Ch
receiving the Information the ASI Bhana Ram PW al ongwith some Constabl es
reached the Civil Hospital, Adanpur and recorded the statement Ext. PG of
Kaml a, PW3 after obtaining the opinion of the doctor the she was fit to
nmake the statenent. ASI Bhana Ramcol |l ected nedico legal reports to the
injured witnesses and alongwith the statement of PW3 forwarded the sane
to the Police Station, Adanpur where FIR PG 2 was registered at 11.40 AM
on 24.12. 83.

5. Thereafter ASI Bhana Ram proceeded to the place of occurrence and found
the dead body of Mahender |ying near the bus stand of vill age Dhand. He
prepared the inquest report Ext. PB/3 of the dead body of Mhinder. He
then proceeded towards the place where the dead body of Omwas |ying and
prepared the inquest report Ext. PA/3 of deceased On He also picked up
the bl ood stained earth fromnear the dead body of Omand al so two enpty
cartridges fromthe spot which were seized vide Ext. P-17 and P-18 The
tractor standing at some distance fromthe dead body of Onwas al so seized.
One enpty cartridge |ying near the dead body of Mihinder was al so seized
vide neno Ext. PM After preparing the site plan the two dead bodi es were
sent for post-nortem exam nation

6. Dr. R P. Shingal, PW1 performed an autopsy on the dead body of Om on
24.12.83 at 11.30 AMand found the following injuries on his person :-

Lacerated wound 1lcm x 1cmw th inverted nargins on the right parieta

regi on. Bl ackening and scorchi ng was present around the wound al ongwi th
tattooi ng. On dissection the doctor found a big haematona on right and |eft
parietal region of the skull in sub cutaneous tissues. On renoving the
haemat oma fracture of right parietal bone, frontal bone and left parieta
bone was found. On renoving the vault of skull there was track fromright
pari etal region of brain to opposite parietal region through the brain
matter. There was a fracture of left zygomatic and mexillary bone. A
metallic piece was found in the sub-cutaneous tissue in left zygomatic
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regi on whi ch was seal ed

In the opinion of the doctor the tinme that el apsed between the injury and
death was instantaneous and the tinme between the death and post-nortem was
within 48 hours. The cause of death was shock and harneorrhage as a result
of injury described above which was ante-nortemin nature and sufficient in
the ordinary course of nature to cause death.

7. Doctor Shingal also perfornmed an autopsy over the dead body of Mahi nder
on 25.12.83 at 1230 PM and found the following injury :-

Lacerated wound wth inverted margins neasuring 1lcmx 3/4cmon the
back of left side of chest. Tatooing was present around the nmargins of the
wound. No bl ackeni ng and charring was found. On dissection the doctor found
that the left pleura opposite the wound was torn, left pleural cavity was
full of blood. There was | aceration of the left Lung. A netallic piece was
found at site of fracture in second rib. In sub-cutaneous tissue there was
sub- cutaneous haenotons opposite site of fracture of rib on left side of
the front of chest. The doctor also found a corresponding tear in the shirt
and j ersy.

In the opinion of the doctor the tinme that el apsed between injury and death
was within a few m nutes and between death and post-nortem 48 hours. The
cause of death was shock and henorrhage as a result of injury described
above which was ante- nmortemin nature and sufficient to cause death in the
ordi nary course of nature.

8. On 24.12.83 at 10.30 AMDr. J.M @Gndhi, PW 2 nedically exam ned
Raj ender, PW4 and found the follow ng injuries on his person:-

1. Lacerated wound 1.5cm x 1cm x bone deep on the interior aspect of | ef t
foot, fresh bleeding and nmargi ns were inverted.

2. Alacerated wound 2cm x 2cm x bone deep on the left foot near the hee
with irregular nargins, crushed tissues.

3. Alacerated wound 2cm x 2cm x bone deep on the posterior aspect of |eft
big toe just below the nail and fresh bl eeding. These /injuries were
Caused within 24 hours by firearm ~ Al the injuries were sinmple in

nat ure.

9. On the sane day Dr. Gandhi had exam ned Kamla, PW3 at 11 AM and
found the following injury on her person ;-

"A lacerated wound 2cm x 2cm x cavity deep over chest back of |eft side,
just below the | ower and of scapula with irregular margins. The nmargins of
the wound were inverted. There was al so cor-respondi ng hol e over the
sweater, shirt and banian with blood stains. There was a bum mark over
the sweater in the hole."

In the opinion of the doctor the probable duration of the injury was
within 24 hours caused by a firearm After X-ray fracture of 8th rib
was detected and foreign body was present on the left side chest.

10. After the occurrence the accused persons could not be apprehended
and it was only on 27.9.84 after about 9 nonths that the Inspector Om
Prakash, DSP Kirpal Singh and ASI Krishan Chand apprehended the
accused Nanu, the appellant Ram Kumar and Hazari while going to Bhatookal a
from Adanpur. At the time of arrest the co-accused Nanu was carrying a 12
bore |icensed gun seized as per Ext. P-20 wth two cartridges Ext.
P-21 and P- 22. The appellant Ram Kumar was carrying a pistol P-23 and 2
live cartridges Ext. P-24 and P-25, while acquitted accused Hazari was
carrying a pistol Ext. P-26 and 3 live cartridges Exts. P-27, P-28 and
P-29. After receiving the reports of the Ballistic Expert and Serol ogi st
charge sheet against the accused Nanu, the appellant Ram Kumar and Hazari
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was put up to stand the trial under Sections 302, 302/34 and 307/34 of the
Penal Code as well as under Section 25/27 of the Arms Act. Later on by an
application dated 14.2.85 filed by the conplainant Kama, PW3, 4th
accused Santlal was al so sutmmoned by the Sessions Judge by his order dated
28.2.85 to stand the trial alongwith the above naned accused per-sons.

11. At the trial the appellant as well as the other accused persons
adjured their guilt and pleaded false inplication. They al so adduced

evi dence in defence vide DW1, Parnmanand, DSP Fatehabad who had inspected
the spot on 25.12.83 and L. A, Kumar, DW2, Assistant Director Ballistics,
F. S.L. Madhuban, Kar nai

12. On 7.5.85 the Public Prosecutor gave up sone of the prosecution

wi t nesses including Pappu, Dalip, Ranbir and Sohanial as according to the
prosecution they were won over. But after the close of the evidence when
argunents were heard the | earned Trial Judge found it expedient to exam ne

t he af orenenti oned persons given up by prosecution as according t6 the

| earned Trial Judge they were the eye witnesses to the incident and could
throw I ight on the prosecution case and, therefore, Pappu, CW1, Dalip, CW

2, Ranbir, CW3 and Sohanial ;7 CW4 were exam ned as Court witnesses. The
appel | ants were again given an opportunity to adduce further evidence in
def ence and the accused persons exam ned Shri J.C. Sethi, DW3, an

advocate who had filed a crimnal conplaint on behalf of Ram Pratap, the
father of deceased Mahi nder agai nst Harchand and ot hers under Sections
302/ 148, 149 and 304 of the Penal Code.

13, On evaluation of the entire evidence and the material on record the

| earned Trial Judge acquitted the appellant as well as the three co-
accused, nanely, Nanu, Hazari Lal and Santlal holding that the state-
ment Ext. PG said to have been nade by Kamla, PW3 in the hospital to ASI
Bhana Ram PW6 was ante-tined, there was unexplained delay of 32 hours in
sending the report to the Magi strate concerned, the inquest reports were

al so not prepared at the alleged tine, ASI Bhana Ram PW®6 did not nention
in the inquest reports the location of the enpties found |ying by the
side of the dead bodies and that the deceased On woul d not have been fired
fromcl ose range as deposed by Kam a, PW3. On these findings the |earned
Trial Judge took the view that the prosecution had failed to bring hone the
gui It against any of the accused persons including'the appellant and,
therefore, acquitted themall fromthe offences they were charged wth.

14. The State of Haryana preferred an appeal against the judgnment and order
of acquittal The co-accused Nanu Ram di ed during the pen-dency of the
appeal before the Hi gh Court and, therefore, the appeal against him
abated. The Hi gh Court nmintained the acquittal of the co-ac-cused Hazari
and Santlal but reversed and set aside the findings with regard to the co-
accused Nanu Ram and the appellant. The Hi gh Court took the view that the
co-accused deceased Nanu Ramwas |iable to be convicted under Sections 302
and 302/ 34 for causing death of Om and Mahi nder and al so under Section

307/ 34 for causing injuries to Kanla and Rajinder. but /since he died on
25.10.90 the appeal against himhad abated. The appellant Ram Kunmar has
been convicted under Section 302/34 of the Penal “Code for causing the
death of Om and, therefore, he has been sentenced to undergo life

i mprisonnent and to pay a fine of Rs. 5000; in default of paynent of fine
to undergo further rigorous inprisonment for two years. The H gh Court has
further directed that in case of recovery of fine the sanme will be paid to
the heirs of deceased On The appell ant has been further convicted under
Section 307/ 34 of the Penal Code on two counts for causing injuries to
Kam a, PW3 and her son Rajinder, PW 4 for which he has been sentenced to
undergo rigorous inprisonment for three years on each count. Al the
sentences had been directed to run concurrently. It is against these

convi ctions and sentences that the appellant Ram Kumar has preferred this
appeal before this Court.

15. Learned counsel for the appellant contended that the Trial Court had
recorded the order of acquittal of all the accused persons including the
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appel l ant giving sound and cogent reasons for disbelieving the prosecution
case and, therefore, the H gh Court should not have interfered with the
order of acquittal nerely because another view on an appraisal of the

evi dence on record was possible. In this connection it may be pointed out
that the powers of the High Court in an appeal from order of acquitta
to reassess the evidence and reach its own concl usions under Sections 378
arid 379 O .P.C, are as extensive as in any appeal against the order of
conviction. But as a rule of prudence, it is desirable that the H gh Court
shoul d give proper weight and consideration to the view of the Trial Court
with regard to the credibility of the witness, the presunption of innocence
in favour of the accused, the right of the accused to the benefit of any
doubt and the sl owness of appellate Court in justifying a finding of fact
arrived at by a Judge who had the advantage of seeing the wi tness. No doubt
it is settled lawthat if the main grounds on which the Court bel ow has
based its order acquitting the accused, are reasonable and pl ausi bl e, and
the sane cannot entirely and effectively be dislodged or. denolished, the
H gh Court should not disturb the order of acquittal. W shall, therefore,
exam ne the evidence and the nmaterial on record to see whether the

concl usions recorded by the Trial Court in acquitting the appellant are
reasonabl'e and plausi ble or the sane are vitiated by sonme manif est
illegality or the con-clusion recorded by the Trial Court are such which
could not have been possibly arrived at by any Court acting reasonably and
judiciously which may in other words be characterised as perverse.

16. Learned counsel appearing for the appellant first contended that the
First Information Report Ext. PG 2 was ante-tined as held by the |earned
Trial Judge which denolishes the entire prosecution story but the said
findi ng has been unreasonably di sturbed by the H gh Court. We have perused
the rel evant evidence and the material on record in this behalf and find
that the | earned Trial Judge had-fallen in serious error in rejecting the
First Informati on Report by holding that it was unduly del ayed and ante-
timed. It is no doubt true that there was sonme delay in | odging the First
Information Report. But it nmay be noted that the incident had occurred at
about 730 PMon 23.12.83 and the report ~Ext, PG was made by Sm. Kanmla, PW
3 next day i.e. 24.12.83 at 10.30 AMto ASI Bhana Ram PW®6 while she was
in Cvil Hospital, Adanpur. But this delay has been adequately expl ai ned by
the prosecution which has not been appreciated by the |earned Trial Judge
in right perspective. As stated earlier the occurrence took place in the
evening of 23.12.83 in the out-skirts of village Dhand and the Police
Station, Adampur is at a distance of about 18 kns. fromvill age Dhand.
Admittedly the injured Snt. Kamla, PW3 is a w dow having four mnor
children one of whomwas also injured in the occurrence.” After she and her
soil Rajinder, PW4 received bullet injuries they saved their |lives by
taking shelter in the house of one Chhabila, There was no other mmjor male
nmenber in her famly except her two minor sons and the only nal e nmenber in
the famly was the accused Nanu since deceased. Om who had gone with her
for ploughing the | and and Mahi nder the driver of the tractor, both were
killed in the occurrence. In such circunstances it coul d not be expected
froma widow and injured |lady Kamla without risk to her/life to proceed to
Police Station in the dead of night and that too in the winter season to

| odge the report. She was thus forced by the circunstances not to hazard to
go and nake the report sane night in order to avoid the del ay. Next

nor ni ng, however, at about 8/8.30 AM she hired the jeep and proceeded from
the village alongwith her injured son Rajinder, PW4 and the other son
Dharanbir and reached the Primary Health Centre, Adanpur -at about 10.30
AM where Kamla, PW3 and her injured son Rajinder, PW4 were nedically
examned by Dr. J.M Gandhi, PW2 at 10.30 and 11 AMrespectively. In
response to the intimtion sent by Dr. Gandhi to the Station House O ficer,
Adanpur, the ASI Bhana Ram PWG6 arrived at the Health Centre at about
10.30 AM on 24.12.83 and recorded the statenment Ext. PG of Snt. Kam a, PW
3 at 11.30 AMon the basis of which First Information Report Ext, PG 2 was
recorded in the Police Station and of fence was regi stered. The | earned
Trial Judge totally oblivious of all these facts and circunstances which
led to the delay in making the First Information Report, took a very hyper-
technical and unrealistic viewin holding that the del ay Was not expl ai ned
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i gnoring the rel evant reasons and attendi ng circunstances by reason of
which the report was del ayed. The Hi gh Court took into consideration al
these factors and took a realistic view that the delay was sufficiently
expl ained and, in our opinion rightly so.

17. The reasons which weighed with the |earned Trial Judge in holding that
the report was ante-tinmed are that the maker of the report Kama, PWS3
did not know that Om and Mahi nder had died as she nade no inquiries as to
what had happened to themafter the firing and whether they were dead or
alive yet she stated in the report Ext, PG that Om and Mhinder had died.
The | earned Trial Judge al so observed that while taking shelter in the
night in the house of Chhabila she did not ascertain the condition of Om
and Mahi nder and had not established any contact with them before naking
the report yet she nade a statenent in the report that they were dead and
this fact according to the learned Session Judge was indicative of the
fact that the report was ante-tinmed. In our opinion the view taken by

| ear ned Session Judge is absolutely unreasonabl e and devoid of |ogic and,
therefore, the H gh Court Was justified in reversing this finding as well
for the reason that Kamla had left the village Dhand for the Primary Heal th
Centre, Adampur at about 8.30 AMand by that time it was known to al

the: villagers including Kam a that Om and Mahi nder had succunbed to their
bullet injuries. There was, therefore nothing unusual in the report in

whi ch Kaml a stated that On-and Mihinder both had died in the occurrence
havi ng recei ved bul l'et injuries.

18. The | earned counsel for the appellant then urged that the specia

report of the occurrence was not sent to the Magistrate concerned
forthwith in accordance with the provisions of Section 157 of the Code of
Crimnal Procedure which al so cast a doubt on the First Information Report
as to the tine and manner of occurrence. I'n this connection it may be
noted that the report was received by the Magi strate concerned at about
2.30 AM on 25.12.83 which was sent through the Constable Satya Pal, PW
7. Satya Pal deposed that he first went to Fatehabad. He delivered the
special report to the Superintendent of Police at 8.00 AM as Superintendent
of Police was not avail abl e before 8. 00 AM and, therefore, he had to wait
till then. He then proceeded to H ssar from Fatehabad to deliver the
report to the Magistrate concerned. Wen he reached H sar he found the
house of Chief Judicial Magistrate |ocked. He then'went to the Police
Station, Sadar where he learnt that Ms. Snehlata Sharma was the Duty

Magi strate and, therefore, he reached her residence at 2.30 AM and
delivered the report. Under these facts and circunstances it could not be
said that the sending of the report was unduly del ayed. Even if we assune
that there was sone delay it was on account of constable Satya Pal, PW7.
The | earned counsel appearing for the appellant was unable to point out any
possi bl e prejudice that may have been caused to the appellant par-ticularly
when the statement of Kamla was recorded at 10.30 AM and on the basis - of
which First Information Report was also reduced into witing at 11.30 AM
on 24.12.83. The ASI Bhana Ram PW6 had reached the place of occurrence
and the inquest report of both the dead bodi es were al'so prepared on
24.12.83 and seizure of incrimnating articles were ef-fected.

19. Learned counsel for the appellant next contended that the I|earned
Trial Judge had rejected the evidence of Smt. Kamla, PW3 and her son
Raj i nder, PW4 having found the sanme contradictory to each other having
conceal ed the true version fromthe Court and their testinony was

i nconsistent with the nedical evidence and Ballistic Expert but the High
Court conmmitted a grave error in accepting their version as truthful in
basi ng the convictions of the appellant. It was submitted that in fact it
bad becone dark at the time Wen the occurrence took place and there being
no source of light it was not possible for the said witnesses to identify
the assailants and they had falsely inplicated the accused persons

i ncluding the appellant. Learned counsel further urged that in any case
there were independent witness who were withheld by the prosecution and
who were ultimtely exam ned as Court w tnesses and thus prosecution
preferred only to exanine the partisan wi tnesses who had a clear notive
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to falsely inplicate the appellant and, therefore, the Trial Court was
justified in rejecting their evidence. After giving a careful consideration
to the subm ssions nade by the | earned counsel for the appellant and after
maki ng a dose and careful scrutiny of the evidence of Snt. Kanla, PWS3
and her son Rajinder, PW4 besides other evidence avail able on record, we
find that all the aforenmenti oned subm ssions advanced by the | earned
counsel for the appellant are without any substance or nerit.

20. Smt, Kamla, PW3 and Rajinder, PW4 both sustained bullet injuries in
the sane occurrence and, therefore, their presence at the tine of
occurrence cannot be doubted at all. Their presence is even accepted by
four persons who were exam ned as Court witnesses. Snt. Kamla, PW3 in her
statenment has given a graphic picture and the sequence of events which took
pl ace in which Om and Mahinder lost their lives by gun shot injuries fired
by deceased accused Nanu and the appellant as well as the bullet injuries
sustai ned by her and her son Rajinder at the hands of deceased accused
Nanu and the appellant. She deposed that she had hired the tractor of Ram
Partap of wvillage Dhand on 23.12.83 and went to the field alongwith the
deceased Om and her two sons Rajinder and Dharambir to plough the | and.
The deceased Mahinder was driving the tractor. After ploughing the |and
they started goi ng back hone on the tractor at about 7/7.30 PM She herself
and her two sons were seated on the left nud-guard of the tractor while
deceased Om was seated on the right nud-guard of the tractor. \Wen they
reached at the boundary of her field she sawin the tractor |ight the
deceased accused Nanu, the appellant Ram Kumar and the acquitted accused
Sant| al standing there arned with pistol's and gun. Nanu raised a |al kara
that he would teach thema | esson for getting the |and cultivated by
others. Nanu fired at Omwho fell down fromthe tractor and then the
tractor driver Mahinder took thetractor towards the field of Mikha
Harijan. There they left the tractor and all of themrushed for hiding
thenselves to save their lives. They all hid inthe cotton crop when three
shots were fired towards them but no one was hit. They then proceeded
towards the village hiding thenselves in the Field and when they reached
near the Bus Stand Nanu and the other two accused, namely the appellant Ram
Kumar and Santlal again raised alalkara and all the three started firing.
She received the bullet injury on the back On the left side chest and fel
down. She further deposed that Mahinder driver and her son Rajinder were
also hit and thereafter the accused persons ran away. She along with her
two sons, Rajinder and Dharanbir took shelter inthe /night in the house of
one chhabila and then next norning proceeded on a jeep to the hospital,
Adanpur. Simlar is the statenent nade by Rajinder, PW. Their evidence is
consi stent and corroborated by the First Informati on Report and the medica
evi dence which has been discussed in the early part of this judgnent

21. Sm. Kamla PW3 deposed in cross-examination that the deceased Nanu
had fired at Onfrom a distance of one hand and touching the barrel of his
pistol with the head of On She further deposed that she herself and

Mahi nder were hit by bullet froma distance of ‘about 1 or 2 karamonly. She
received the bullet injury on back on the |eft side and Mahinder was hit
on the back. This statenment finds conplete corroboration fromthe nedica
evidence. Dr. Shingal PW 1 who performed autopsy of dead body of Om found
| acerated wound with inverted nargins in the right parietal region

Bl ackeni ng scorching and tattooing was al so found around the wound whi ch

i ndi cated that Omwas shot at from a point Bl ank range as deposed by Kanl a
Simlarly Dr. Shingal PW1 also found | acerated wound with inverted
mar gi ns on back of |eft side chest of deceased Mahinder with tattooing

mar ks around the margi ns of wound. A metallic piece was al so found enbedded
in his second rib. Dr. Gandhi who ex-anmined Kamla PW3 found a | acerated
wound on back of her left side chest and margins of wound were inverted. He
al so found foreign body embedded on her left side chest. The nedica
evidence thus fully corroborated the statenment of Kamla PW3. It may al so
be noticed here that the weapons of offence were not recovered and as
such the wevidence of Ballistic expert L.A Kunmar, Asstt. Director
Forensi ¢ Sci ence Laboratory is not of any assistance in this case
particularly in view of the fact that the weapons which he exam ned
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were country made pistols which are non-standard weapons while in cross-
exam nati on he based his statenent on standard weapons.

22. It is clear fromthe evidence of PW3 and PW4 di scussed above that
they saw the appellant and the: other two co-accused in the tractor |ight.
Both these w tnesses have stated that it was Mahi nder who was driving the
tractor and not Dalip as asserted by the | earned counsel for the appellant,
Learned Trial Judge rejected the evidence of these two eye-wit-nesses PW3
and PW4 mainly on the ground that neither Snt. Kanml a herself nor through
Chhabil a i nformed the Sarpanch of Panch of the Village Same ni ght about the
occurrence that two persons have been killed and they have been injured nor
sent any intimation to the father of deceased On whose house was nearby.
The | earned Trial Judge on these reasonings took the viewthat in fact
these two eye- witnesses were not sure about their assailants and it was
for this reason that they did riot informanyone in the village. The H gh
Court after analysing the evidence and facts and cir-cunstances of the case
rejected this reasoning by taking the viewthat it was a winter night in
whi ch two persons were killed inthe village and, therefore, out of fear
nobody woul d have preferred to risk his life to go out during night hours
to informthe Panch, Sarpanch or father of deceased Om or any ot her

vill agers particularly when the di spute was between the daughter-in-law and
father-in-law, In our opinionthe view taken by the Hi gh Court is the only
reasonabl e view and the Trial Court had fallen in serious error in
rejecting the testinony of the two eye-witnesses PW3 and PW4 on flinsy
and trivial grounds.

23. It may be pointed out that Pappu, Dalip, Ranbir and Sohanl al besi des
ot her persons were also cited by the prosecution as witnesses to the

i nci dent but they were given up by the prosecution stating that they had
been won over by the accused persons. The |l earned Trial Judge, however,
preferred to exam ne these four persons as CW1, CW2, CW3 and CW4.
Readi ng of their statenment will go to show that they are not truthfu

wi t nesses and, therefore, they were rightly given up by the prosecution oh
the ground that they were won over, Pappu, CW1 while adnitting the
presence of Kam a, PW3 and her sons and al so the presence of deceased Om
and Mahi nder made a fal se statenent that the tractor was driven by Dalip.
He deposed that he did not know as to who had fired the shots and the
reason for declining to make the correct statenent is obvious. In cross-
exam nation he admtted that he was cultivating the | and of Nanu, the
deceased. Dalip who according to the defence was driving the tractor was
examined as CW2 but interestingly enough he hinself did not depose that
he was driving the tractor. On the contrary he admts the presence of the
deceased Mahinder and Omin the field of Kama, PW3. He deposed that he
was not aware of the fact as to who had fired shots as a result of which
Om and Mahi nder died. He al so stated that Ranbir,” CW 3 and Sohanlal CW4
were also cultivating the land of the deceased accused Nanu. Ranbir, CW3
admits his presence at the place of occurrence as Wl | as the presence of
deceased Om and Mahi nder but stated that he had not seen the assailants. He
admtted that he was cultivating the |and of the accused Nanu which he had
obt ai ned on | ease from Panchayat. Sinilar is the statenent of Sohanlal, CW
4.

24. The accused persons had al so examni ned Advocate Sethi as /'DW3 who had
filed a crimnal conplaint in the Court of Magistrate, Hissar under
Sections 302, 148, 149 and 104 of the Penal Code on behalf of Ram Partap,
the father of deceased Om He adnitted that he was engaged by the accused
of the instant case. This conplaint appears to have been filed at the

i nstance of the accused of the instant case agai nst Harchand and others to
show that they were not involved in the occurrence in question but Harchand
and others were the persons responsible for the same. Overall assessnent
of the evidence of all these CW goes to show that they did not cone
forward with the true version of the incident and were out to help the
deceased accused Nanu as they were closely associated and interested with
himas they were cultivating his land. In the facts and circunstances

di scussed above it is absolutely clear that the findings recorded by the
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trial are against the weight of evidence on record and the same are
perverse. The learned Trial Judge was wholly unjustified and unreasonabl e
in acquitting the accused appellant. After a dose scrutiny of the evidence
and the material on record discussed above we are of the firm opinion that
the view taken by the Hi gh Court is the only possible view and, therefore,
the Hi gh Court was fully justified in reversing the judgment and order of
acquittal passed by the | earned Session Judge and rightly held the
deceased accused Nanu and the appellant responsible for the two deaths and
an attenpt on the life of PW3 and PW4.

25. Consequently for the reasons stated above the appeal fails and is
her eby di sm ssed.




