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CASE NO. :
Appeal (civil) 6359 of 2001

PETI TI ONER:
Sangr anmsi nh P. Gaekwad & O's.

RESPONDENT:
Shant adevi P. Gaekwad (Dead)thr.Lrs. & Os.

DATE OF JUDGVENT: 20/01/2005

BENCH:

N. Santosh Hegde & S.B. Sinha
JUDGVENT:

JUDGMENT

Wl TH

ClVIL APPEAL NOS. 6360 AND 6361 COF 2001
S.B. SINHA, J :

These appeal s are directed agai nst a judgment and order dated
9. 8. 2000 passed by a Division Bench of the H gh Court of Qujarat at
Ahrmedabad in O J. Appeal Nos. 6, 7 and 8 of 1995 whereby and wher eunder
the judgnent and order dated 17.12.1994 passed by a | earned Single Judge
of the said Court dism ssing Conmpany Petition No. 51 of 1991 filed by the
Fi rst Respondent herein, was set aside.

BACKGROUND FACTS :

Sir Pratapsinghrao Gaekwad was the Rul er of Baroda. Maharani
Shant adevi Gaekwad was his wife. They had eight children. For certain
reasons with which we are not concerned, the estate of Gaekwad came into
the hands of their elder son, Fatesinghrao P. Gaekwad (FRG even during
the life tine of Sir Pratap Singh. = FRG fl oated several conpanies, three of
whi ch are Baroda Rayon Corporation Ltd. (BRC), Gaekwad | nvestnent
Corporation Conpany Ltd. (A C) and Al auki k Trading & | nvestnent
Corporation Pvt. Ltd. (Al aukik). (BRC cane into existence in 1958. At the
outset, it was being run under Managi ng Agency System whi ch was
abolished in or about 1968 and | ater on the same was being nanaged by the
Board of Directors with the assistance of professional executives. Appellant
No. 1 herein, the youngest son of Pratapsinghrao Gaekwad, joined the said
conpany in 1968. He was the Director of Mnaging Agents till 31.12.1969
whereafter he becane the Additional Director with effect from 1st January,
1970. He in the sane year becane Joint Managing Director. In April 1976,
he becane the Managi ng Director of BRC. He was reappointed as
Managi ng Director for two periods of five years each with effect from19th
February, 1980 and 19t h February, 1985. FRG passed away on 1st
Sept enmber, 1988, whereafter he was appoi nted as Chairman and Managi ng
Director on 23.9.1988.

G Cwas a small investnent conpany. |Its equity capital consisted of
425 shares of Rs. 100/- each. The said shares were mainly held by the
famly menbers. A large chunk of shares was hel d by Jai si ngh Ghorpade
Trust of which FRG was a trustee. The beneficiaries of this Trust are said to
be outsiders. Some shares of G C were held by outsiders also. “The share
hol di ng pattern of the Conmpany was as under:

Sr.

No.

Name

No. of Shares

1.

Shrimant Fat esi nghrao Gaekwad
301

2.
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H. H. Mahar ani Shant adevi Gaekwad
7

3.

H H Mharani Padmavati devi Gaekwad
20

4.

Prince Ranjitsingh P. Gaekwad

10

5.

Shrimant Sangransi nh P. Gaekwad
1

6.

Princess Shubhangi ni devi Gaekwad
5

7.

H H Munalini devi Puar

10

8.

Shrimant Lalitadevi Kirdatt

5

9.

Shri mant Shi vraj kumar

1

10.

H H. Padnmavati devi /Gaekwar &

H. H. Mahar ani Shant adevi Gaekwar
4

11.

Shrimant Pram | a Raje of Jasdan
4

12.

Shrimant Asharaj e Gaekwad

5

13.

Shrimant Aj aysi nh Murarrao Ghorpade
1

14.

Shri mant Vasundhara Raj e Mirarrao
Ghor pade

1

15.

Shrimant Ashokraj e Gaekwad

1

16.

Shrimant Vimal a Raj e Gaekwad

1

17.

Shrimant Devayani devi Gaekwad
1

18.

Shrimant Ajitsinh Gaekwad

1

19.

Shri Jaysi nghrao M Ghor pade & H H.
Mahar ani Padmavati devi Gaekwad
5

20.

Shrimant Dilipsinh G Desai & Snt.
Kusumben D. Desai

5

21.

Snmt. Kusumban D. Desai & Shri
Di i psinh G Desai

5

22.
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Capt. V.S Hazare

10

23.

Snt. Pram | abai Hazare
10

24.

Shri Ml hari N. Khade
1

25.

Shri Rameshchandra V. Dhai bar
10

Total equity shares
425

Al auki k was a subsidiary of G C  Respondent No. 12, Ms. Munalin
Devi Puar was its Managing Director.

Al'l egedly, @ C suffered a |loss during the financial years ending 31st
March, 1987 and 31st March, 1988 as a result whereof substantial parts of
the equity and reserves were wi ped out. It could not even pay off the |oans
and credits. It had no fundsto subscribe for the rights issue nade in 1989 by
BRC. Its share holding in BRC was likely to fall with which its forged
fortunes were closely linked as the dividend fromthe shares of BRC was the
maj or source of incone of the conmpany. G C cane into financial trouble
when BRC did not declare dividend in 1986-87. The value of BRC shares
al so declined and, thus, it becane difficult to avail of an overdraft facility
fromthe Banks. 1t was then decided to raise funds fromthe existing
menbers. The Board of Directors of GCin a neeting held on 10.11. 1987,
deci ded to broad-base the conpany, whereafter an extraordi nary genera
neeting was convened on 17.12.1987. 1In the said EGVM a decisi on was
taken to increase the capital by issuing 25000 equity shares of Rs. 100/-
each. The matter was again placed ina Board Meeting of G C on 8th
January, 1988. |In the said Board Meeting presided over by Appellant No. 1
and attended by M. P.U Rana and M. P.H Chinoy, a resolution was
passed that 15000 equity shares of Rs. 100/- each be issued at par to the
menbers of the conpany. The said resolution reads as under

"Resol ved that out of 25000 equity shares of Rs.
100/ - each, 15000 equity shares of Rs. 100/-
covering Rs. 15,00, 000/- be issued at par to the
menbers of the Conpany at present and the

bal ance as and when required.

Further Resol ved that the Managenment Conmittee

of the Conpany be and is hereby authorized to

i ssue equity shares to nenbers in such proportion
as it deems fit.

Further Resol ved that the Managenent Conmittee
be and is hereby authorized to do all such acts,
deeds and things necessary for the purpose.”

Pursuant to or in furtherance of the said resolution, the Conpany
Secretary, M. MN. Khade issued a circular letter dated 12.2.1988 to all the
exi sting sharehol ders requesting themto subscribe for the equity shares at
par wherefor a time limt of three weeks was fixed. It was stated that if no
reply is received by 10th March, 1988 it woul d be presunmed that the
concerned sharehol der was not interested in the offer. The said circular
letter reads as under

"12th February, 1988
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Shri mant Fat ehsi nhrao Gaekwad
Hoechest House, Nari man Poi nt
Bonbay \ 026 400 021

It has been decided to increase the equity capital of
the Conmpany by the issue of 15000 equity shares

of Rs. 100/- each at par, to the nenbers of the
Conpany.

You are hereby requested to convey your

acceptance for the nunmber of shares for which you

woul d I'ike to subscribe, along with a cheque

covering the full amount ‘at the rate of Rs. 100/ -

per share, within three weeks fromthe date of

receipt of this letter. If no reply is received by 10th
March, 1988 it will be presuned that you are not
interested in the offer and the shares will be

offered to the other nmenbers.

Thanki ng 'you,

Yours faithfully,
For Gaekwad | nvestnent Cor poration
Pvt. Ltd.

(M N. Khade)
SECRETARY"

On or about 13th February, 1988, another neeting was convened
whi ch was chaired by FRG wherein the resolution passed in the neeting
dated 8th January, 1988 was confirnmed. ~The Managi ng Conmittee, having
regard to the fact that no offer was recei ved fromthe existing sharehol ders,
inits nmeeting dated 21st March, 1988 extended the time for the aforesaid
offer. It was further decided that out of 15000 shares, 8000 shares be kept
apart for the time being for FRG and the bal ance 7000 shares be kept apart
for other existing nenbers. Allegedly, on instructions of Appellant No. 1
herein, the Conpany Secretary gave first option to'the other-fam |y nenbers
to subscribe for shares according to their request and the remaini ng were put
in the name of Appellant No. 1 and his famly; pursuant whereto only two
persons, Ms. Puar asked for allotnent of 500 shares and Ms.
Shubhangi ni devi Gaekwad for 25 shares respondent and, thus, the remaining
6475 shares were allotted to Appellant No. 1 and famly.

It is further alleged that FRG becane disinterested in the 8000 shares
allotted to him The contention of the Appellants herein is that the bal ance
7500 shares were renunciated by FRGin his favour and in favour of his
children in June, 1988 as the sane renmined unallotted as other nenbers
specifically refused to take up any share. Hi s sons and daughters applied for
further 3000 shares through Appellant No. 1 as guardi an and the sane was
all owed. The remaini ng 4500 shares, however, remrained unallotted. The
issue is said to have been closed on 10.12.1988.

Respondent No. 12, Ms. Puar who was the Managing Director of
Al aukik in a neeting held on 12.10.1989 which was chaired by her issued to
hersel f 1500 shares without allegedly issuing any notice to the existing
sharehol ders and wherefor allegedly no paynment was even nade. It is
contended that by reason of such overt act, the Respondent No. 12 herein
cane in mpjority of Alaukik as a result thereof it would cease to be a
subsidiary conmpany of G C. G C had 84% shares in Al auki k but by reason
of the said allotnent in favour of Respondent No. 12, its share hol ding
therein was diluted to 32% The account of the Conpany was also said to
have been transferred to a current account.

On 1.9.1990, a Civil Suit being No. 675/90 was filed by @ C agai nst
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Al auki k questioning inter alia the allotnment of 1500 equity shares of Rs.
100/ - each to the defendant No. 2 therein

In the said suit, Ms. Puar filed her witten statenent on 29.11. 1990
wherein inter alia a stand was taken that 8000 shares kept apart for FRG
devol ved on Shantadevi as a Class | heir of FRG She incidentally applied
for allotnent of the said shares also on 29.11.1990. A contention was al so
raised in the said witten statement that if the said shares are allotted,
Respondent Nos. 1 and 12 would be holding the majority shares in G C and
Al auki k even if allotnent of 1500 shares in Alaukik is held to be bad in | aw.

It is also not in dispute that Indreni Holding Pvt. Ltd. (Indreni) was a
whol Iy owned conpany of the Appellants herein. Allegedly, by way of tax
pl anni ng, the Appellants herein decided to transfer 9415 shares in favour of
the said conpany wherefor allegedly a letter was prepared by the Conpany
Secretary on or about 15.11.1989 whi ch reads as under

"Novenber /15, 1989
To
Al'l the Sharehol ders.

The Conpany has received intimtion from
exi sting sharehol ders about their intention to sale
sone of their shares of Gaekwad | nvest nent
Corporation the details of which are attached
herewi t h.

Pursuant to the provision of the Articles, it is
hereby brought to your notice about the sale of the
shares by the existing shareholders. You are
therefore requested to intinmate to the Conpany
about your interest in purchasing the share before
20t h Decenber, 1989.

Pl ease note that in case if the conpany does
not hear fromyou within stipulated period it wll
be construed that you are not interested in
pur chasi ng\ 005\ 005\ 005\ 005\ 005\ 005. . of the same as board
deem fit.

Yours faithfully,
For Gaekwad | nvestnent Corporation
Pvt. Ltd.

(M N. Khade)
SECRETARY"

It, however, stands admtted that the said letter was not circulated.

The Appellants herein were allegedly under a belief that the said
noti ce had been circul ated and as no response thereto was received, they
transferred 9415 shares out of 9481 shares to Indreni. Questioning the said
transfer, three suits cane to be filed by different sharehol ders marked as Suit
No. 305/90, 867/90 and 872 of 90. Suit No. 305/90 was filed by Pramlaraje
Khacchar on 28.11.1990 in the Rajkot Civil Court wherein inter alia
following reliefs were sought for:

"A. it be declared that the purported sal es and
transfers by the defendants Nos. 3 to 7 of the 9415
equity shares owned by themin the first defendant
conpany in favour of the second defendant
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conpany are ultra vires their powers, illegal, nul
and void ab initio and that the said shares continue
to be of the ownership of the respective defendants
Nos. 3 to 7 as if no such sale or transfer was ever
made.

B. a decree for pernmanent nandatory injunction be
passed in favour of the plaintiff and agai nst the
first defendant directing it to offer and transfer the
sai d 9415 equity shares in the first defendant

conpany to the plaintiff and other remaining

menbers.

C. a decree for permanent mandatory injunction be
passed in favour of the plaintiff and against the
def endant No. 2 restraining the second def endant
from exerci sing or-enjoying any voting or other
rights in respect of the said 9415 equity shares in
the first defendant conpany.

D. that a decree for permanent nandatory

i njunction be passed in favour of the plaintiff and
agai nst the second defendant directing the second
def endant to repay the first defendant conpany
dividend, if any, paidto the second defendant with
interest at 24 per cent per annum

E. any other relief that the Hon' ble Court deens fit
in the circumstances of the case be granted.”

Suit No. 867/90 was filed by Shubhangi ni Gaekwad in Baroda G vi
Court on 12.12.1990 praying for identical reliefs.

Suit No. 872 of 1990 was filed on 19.11.1990 by Ajit Singh Gai kwad,
the Respondent No. 8 herein, wherein one additional relief was clained
which is in the followi ng terns:

"it be decreed and first defendant be directed to

of fer and transfer 9415 equity shares with

di stinctive nunbers nentioned in para 18(a) to the
plaintiff and other remraining nmenbers of the first
def endant conpany in pursuance of the Articles of

Associ ation."

In Suit No.867 of 1990, concededly an order of injunction was
passed on 28.11.1990, as prayed for by the plaintiffs, restraining |Indren
from exercising or enjoying any voting or other rights in respect of the said
9415 equity shares in G C.

A simlar order of injunction was passed by Civil Judge, S.D.
Vadodara in Suit No. 867 of 1990 in the suit filed by Ms. Shubhangi ni devi
Gaekwad on 12.12.1990.

In their replies filed in the suits, the Appellants herein inter alia
contended that a Board Meeting was convened on 13.7.1990 for
reconsi dering the transfer of shares to Indreni. They also sought for |ega
opinion in view of the fact that the notice dated 15.11.1989 was not
circulated to the nmenbers. The purported resolution passed in the said
neeting reads as under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

55

"Resol ved that the transfer of 9415 equity shares in
favour of Indreni Holdings Pvt. Ltd. approved by

the Board on 30.3.90 be reconsidered and that the
matter be referred to Transferors and Transferees.

Resol ved further that the | egal opinion be sought in
the matter of captioned transfer of 9415 equity
shares of the conpany in favour of Indren

Hol di ngs Pvt. Ltd."

The Respondents herein, however, contend that the said resolution
was a fabricated one as no Board Meeting was held on the said date. On or
about 20th July, 1990, the Appellant No. 1 issued a letter to the Board of
Directors that if the transfer of shares was found to be irregular, he should be
permtted to renove transfer notice as per articles. On 9.8.1990, allegedly, a
Board neeting was held and the shares transferred to Indreni were
resci nded. ~The Respondents contend that the said plea is by way of an
afterthought inasnuch as dividend had been paid to Indreni and TDS on the
amount of dividend was deposited in State Bank of India after 9.8.1990.

The said suitsare still pending.

I ndi sput abl y, Respondent Nos. 1 -and 12 herein took inspection of the
Regi sters of Menbers and ot her documents on 10.12.1996 and the rel evant
extracts were taken and notari sed.

An Annual GCeneral Meeting was all egedly held on 20.12.1990
wherei n except for appointnent of auditors all other resolutions e.g. seeking
appoi ntnent of Directors in favour of Appellant No. 1, his w fe (Appellant
No. 2) and his group were rejected.. In the said nmeeting the share hol dings
said to have been acquired by Indreni i.e. 9415 shares was not taken into
account and the voting rights of the Appellants were kept confined to 66
shares. It is also not in dispute that prior to the said neeting, Appellant No.
1 lodged a First Information Report apprehending trouble in the said
nmeet i ng.

Respondent No. 1 filed an application under Sections 397 and 398
before the Gujarat H gh Court on or about 4th March 1991 wherein she
initially prayed for the following reliefs:

(A1) Decl aration that she is allottee of 8000 equity shares of respondent
No. 6 conmpany.

(A-ii) Direction to issue share certificates inmediately to her of these 8000
shares.

(B) Decl aration that issue and all otnment of 3000 shares in excess of 6475
shares to respondent No. 1 (present Appellant No. 1) or nom nees of

respondent No. 1 to 5 (present Appellant No. 1 to 5) is null and void
ab-initio.

(O Decl are that she is sole heir of Late F.P.G and as such she is entitled
to be in mgjority and control of respondent No. 6 conpany.
(D) Decl are respondent No. 1,2 (present Appellant No. 1&) 9, 10 and 11

(present Respondent No. 9,10,11) have ceased to be directors in

respondent No. 6 conpany.

(EB) Restrain by injunction respondent No. 1,2 (present Appellant No.

1&2) 9, 10 & 11 (present Respondent No. 9,10,11) from acting as

director, officer of respondent No. 6 conpany.

(F) Decl are any act deed or thing done after A.GM of 20-12-1990 by
respondent No. 1,2 (present Appellant No. 1&2)9, 10&11(present

Respondent No. 9,10, 11) as null and void.

(9 Decl arations in regard to resolutions passed at the EGM dated 14-1-
1991.
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(H Appoi nt rent of receiver.

(1) Pendi ng Adm ssi on respondent No. 1 & 2 (present Appellant No. 1 &
2) be directed to produce before this Hon'ble Court or receiver al
documents, papers, etc.

(J) Pendi ng adm ssions interiminjunction agai nst respondent No. 1,2
(present Appellant No. 1&?) 9, 10 & 11 (present Respondent No.

9,10,11) fromacting as directors or officers of the conpany.

(K) Ad-interimrelief's in terns of para H | & J above.

However, the said reliefs were subsequently amended and the
followi ng additional reliefs were also prayed for

"A-1 That this Hon' ble Court be pleased to declare
that all allotnments of shares in Respondent No. 6
conpany nmade beyond the original paid up capita
consi sting of 425 equity shares as existing on 23rd

March 1988 are null and void and illegal and of no
| egal effect whatsoever and be pleased to set them
asi de;

A-2. In the alternative to prayer \026 A-1 and in any
event, this Hon'ble Court be pleased to declare that
the allotments of 6475 equity shares to Respondent
Nos. 1 to 5 and/or to their nom nees or to the
menbers of their nominee or to the nenbers of

their famly is subject to the simultaneous

al l ot ment of 8000 equity shares to petitioner no. 1
500 equity shares to Snt. Munalinidevi Puar, 25
equity shares to Snt. Shubhangi ni” Devi Gaekwad

and that the allotment of any further shares

i ncludi ng the said 3000 shares to Respondent No.

4 and 5 is null and void and illegal and be pleased
to set them aside.

A-3. In the event that this Hon ble Court holds that
the allotment of 6475 shares to Respondent Nos. 1

to 5 and of 3000 shares to Respondent Nos. 4 and

5 is valid, this Hon ble Court be pleased to declare
that the said 9475 shares were transferred to Ms.

I ndrani Hol dings Pvt. Ltd. and shall be offered and
transferred by Respondent No. 6 to the

shar ehol ders hol ding pro rata on the basis of the
original sharehol ding of 425 equity shares.

A-4. That this Hon' ble Court be pleased to direct
Respondent No. 6 by an order of mandatory
injunction to forthwith transmt 300 equity share
regi stered in the name of |ate Fatehsinhrao
Gaekwad as the then trustee of the Jaysinhrao
Ghorpada Trust in favour of the present trustees.
Petitioner No. 1 and Snt. Munalidevi Puar

A-5. That this Hon’ ble Court be pleased to transfer
(1) Special Cvil Suit No. 675 of 1990 pending
before the Court of the Civil Judge (Senior
Division) at Baroda, (ii) Special Civil Suit No. 305
of 1990 pending before the Court of the G vi

Judge, Senior Division, at Rajkot (iii) Special G vi
Suit No. 867 of 1990 pending \026 before the Court of
the G vil Judge (Senior Division) Baroda, at

Baroda (iv) Special CGvil Suit No. 872 of 1990
pendi ng before the Court of the Civil Judge

(Senior Division) at Baroda and (v) Special G vi

Suit No. 63 of 1991 pendi ng before the Court of

the Cvil Judge Senior Division (Surat) at Surat, to
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the file of this Hon' ble Court for hearing and
di sposal along with the present conpany petition

A-6. In the alternative to prayer A-5, this Hon ble

Court be pleased to stay all interimor ad interim
orders passed in the suits nmentioned in prayer A-5
above; "

Sections 397-398 of the Companies Act were amended in 1990 in
terns whereof the jurisdiction of the High Court in that behalf vested in the
Conpany Law Board pursuant whereto the Respondent No. 12 herein filed a
purported application under the said provisions before the Conpany Law
Board, Special Bench, New Del hi which was nmarked as Conpany Petition
No. 7 of 1992 on the ground of alleged continued m s-nmanagenent of the
Conpany and oppression. Al legedly, with a viewto avoid simultaneous
proceedi ng before two foruns Respondent No. 1 herein sought perm ssion
before the CGujarat H gh Court to w thdraw the proceedi ngs being C P. No.
50 of 1991 but the said request was opposed by the Appellants herein and
was ultinmately rejected by the High Court by an order dated 21.4.1992. An
appeal thereagainst was preferred before the Division Bench which was
marked as 22 of 1992. The Appellants, on the other hand, sought stay of the
proceedi ngs before the Conpany Law Board whereupon an order was
passed appointing M. Justice C. T. Dighe as an independent Chairman. M.
Ranj i tsi nh Gaekwad, Respondent No. 4 herein was al so appointed as a
Director of A C and the proceedi ngs were stayed. Against the said order an
appeal was preferred by Respondent No. 12 herein before a D vision Bench
of the Gujarat H gh Court which was marked as Appeal No. 20 of 1992
wherein the follow ng interimorder was passed:

"Rul e Returnable on 19.1.1993. Ad-interim

i njunction restraining the conmpany fromraising its
share capital, confirmed or undertake sale or
purchase and/ or nortgage fixed assets/

i nvestments of the Conpany by way of its shares
inits holding or subsidiary conpany, start new
busi nesses and decide the natters relating to policy
deci sions of material bearing, w thout placing the
agenda to that effect before the Board of Directors
and wi thout hol ding a neeting presided over by an

i ndependent Chairman appoi nted by the Conpany

Law Board by its order dated 28th Septenber,

1992."

A question as regard the efficacy of sinultaneous proceedi ngs, one
before the Hi gh Court and another before the Conpany Law Board arose for
consi deration and by an order 9.3.1993 the Division Bench directed that in
view of the nature of controversy it would be in the interest of the parties if
the matter was finally heard and di sposed of. The Appellants herein
allegedly took a stand that if the said petition under Section 397 was heard
on nmerits and di sposed of expeditiously they would have no objection to the
matter being heard either before the Conpany Law Board or before the
| ear ned Conpany Judge. Upon obtaining liberty fromthe Division Bench
the matter was nentioned before the | earned Conpany Judge enquiring as to
whet her it can be disposed of expeditiously whereupon a schedul e of hearing
was wor ked out. Respondent Nos. 12 and 13 herein were al so added as
parties in the said proceedings. The affidavits filed by the parties in all the
proceedi ngs were permtted to be brought on records and they were further
permtted to file replies and/ or rejoinders thereto.

The | earned Conpany Judge di sposed of the matters on the basis of
sai d affidavits.
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JUDGMENT OF THE SI NGLE JUDGE:
N. J. Pandya, J. by reason of his judgment dated 17.12.1994 dism ssed
the sai d Conpany Petition opining:

(i) Al l ot ment of 6475 shares having been admtted, no dispute could be
rai sed as regard thereto. Further allotment of 3000 shares was in terns of
the resolution adopted by the Board Meeting which was preceded by the

offer of shares to others. Such allotnent was nmade in ternms of the decision
of the Managi ng Comm ttee which was authorized therefor by the Board of
Directors. No time was specified for the Managing Cormittee to take
appropriate decision in that regard. FRG renounced his shares and 3000
shares out of 8000 shares which were to be allotted to the appellants was

al so valid.

(ii) As regard the transfer of 9415 shares by the Appellants in favour of
Indreni lifting the corporate veil thereof, the |earned Judge held that the
sharehol ders of Indreni being +the Appellants only; any transfer made in its
favour did not affect the conpany. Assum ng such transfer was bad in | aw,
the voting rights in relation thereto continued to remain vested with the
transferors.

(iii) In a petition under Sections 397 and 398 of the Conpanies Act, the
Court is concerned with the question as to whether the control of the
conpany slipped fromone party to the other and as the Appellants, in any
event, continued to formmajority and, thus, any transfer made in favour of
I ndreni did not anpunt to oppression

(iv) Shifting of registered office fromBaroda to Bonbay although was
questionable, no relief was granted on the ground that the same would
amount to putting the clock back and would invalidate the entire AGM and
subsequent events whi ch-would not be in public interest and furthernore
woul d result in unnecessary expenditure to the parties.

(v) Shant adevi did not have a right to 8000 shares by inheritance. An
adhoc all otrment of shares was nerely an invitation which did not cul mnate
in aright and, thus, no case coul d have been built thereupon

(vi) On the question of msmanagenent, it was opined "there was hardly
any m snanagenent and only an apprehensi on that the change in contro
may anount to mi smanagenent” woul d not be acts of nismanagenent.

Three appeals were filed agai nst the said judgnent before the Division
Bench of the said H gh Court which came to be all owed by reason of the
i mpugned j udgnent.

JUDGVENT OF THE DI VI SI ON BENCH

The Division Bench, on the other hand, held that the allotnment of
both 6475 and 3000 shares was invalid. As far as 6475 shares are
concerned, it was held that the allotnment was solely nptivated by self-
interest and the minutes confirm ng such allotment ‘were not acceptable. ~ As
far as 3000 shares are concerned, the Division Bench did not accept the
authenticity of the letter by the Conpany Secretary of FRG renouncing the
shares. Transfer of 9415 shares to Indreni was held to be invalid as no
transfer notice was given to the conpany as required in terns of Article 8 of
the Articles of Association. As the transfer was duly recorded, to undo any
such transfer, a resolution by the Board of Directors of Indreni would be
required. |In the absence of any such resolution the transfer being conplete,
only Indreni could have transferred the shares back to the Appellants.

The Division Bench further held that there was a breach of fiduciary
duty on the part of the Appellant No.1. It opined that the relief that may be
granted by the Courts is equitable though originating froma statutory
provision. Since the actions of the respondents were designed to w est
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control of the conpany by inproper neans, the ninority sharehol ders could
approach the courts for relief which may be granted by the courts.

RELI EFS :
The reliefs granted to the Respondents by the Division Bench are as
under

"1. It is hereby declared and ordered that all the
allotnments of shares fromthe additional share
capital increased pursuant to the resolution of the
Extra-ordi nary General Meeting held on

17.12.1987 and the resolution of the Board of
Directors dated 8.1.1988 and the decisions for such
al lotments, of the Managing Commttee be treated

as invalid and ineffective for all purposes and the
shar ehol di ngs of all the menbers of the respondent
No. 6 conpany hereby stand restored to the

original 425 shares held by the menbers ignoring
such subsequent allotments. The Register of
nmenber s and ot her records of the conpany will

stand rectified accordingly.

2. The Registered Ofice of the respondent No. 6
conpany i s hereby declared to be continuing at the

sane place i.e. "Indumati Mahal" at Baroda,
irrespective of the resolution to shift it to Surat and
the respondent Nos. 1 and 2 are directed to

forthwith restore the entire record of the conpany

to its Registered OFfice at Baroda

3. Al the Directors or purported Directors of the
respondent No. 6 conpany stand renoved

forthwith. They will fromtoday, not deal wth the
affairs of the conpany in any nmanner.

4. An Extra-ordinary Ceneral Meeting of the

shar ehol ders of the conpany w |l be convened on
14t h Cctober, 2000 at 11.00 A°M at the Registered
Ofice of the Company at Baroda, for appointing
Directors of the Company on the basis of the

exi sting share-hol di ng of 425 shares of the
menbers of the conpany, in accordance with the
Article of Association.

5. The aforesaid neeting scheduled to be held on
14th COctober, 2000 will be conducted under the
Chai rmanshi p of the Additional Registrar of the

H gh Court Shri V.B. Gandhi. Al the share-

hol ders of 425 shares including the petitioner No.
1 as the sole hair of the deceased Shri nmant

Fat hesi nhrao P. Gaekwad in respect of the shares
whi ch stood in his nane in the register of the
menbers of the conpany at the time of his dem se
out of the said 425 shares in respect of which he
had voting rights, will be entitled to vote by
thensel ves or through their proxies at the said
neeting for appointing the Directors of the
Conpany. No outsider will be allowed to renain
present at the neeting except the Additiona

Regi strar who will Chair and conduct the neeting
with his official assistants. The Additiona
Registrar will be assisted by a Section Oficer of
the H gh Court of his choice in the said work.

6. Al the share-holders who are parties to the
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present proceedings are hereby put to notice about
the date of the said Extra-ordi nary Cenera

Meeting to be held on 14.10.2000 at 11.00 AM at
the Registered Ofice of the respondent No. 6
conpany at "Indumati Mahal ", Baroda. The

Addi tional Registrar will, however, get published
the notice of the neeting in one English daily and
one Qujarati daily having circulation in the area.
The Additional Registrar will also inmediately

i ssue individual notices of the said neeting to the
share-hol ders. The Additional Registrar is

aut hori zed to seek assistance for conducting the
neeting fromall or any of the parties to these
proceedi ngs and/ or the officials of the conpany
who shall be bound to assist himin that regard.
No adj ournnent notion will be entertained at the
sai d neeting.

7. The Additional Registrar will on conpletion of
the said neeting, prepare and sign the mnutes of
the neeting recording its outcome and declare in
witing the names of persons who are appoi nted by
the share-holders as the Directors of the
respondent No. 6 company at the said neeting, and
t her eupon such directors shall assunme the
managenent of the conpany on such decl aration
bei ng made.

8. The renmuneration of the Additional Registrar is
fixed at Rs. 10, 000/- and the renuneration of the
Section Oficer will be Rs. 3,000/- for the said
purpose. The respondent No. 6 is permitted to

wi t hdraw t he said anount and al so a further
amount towards the expenses for publishing notice
etc. totaling Rs. 30,000/- fromits Banks for the
pur pose of depositing it in the registry. The

| earned Counsel for the respondent No. 6 conpany
states that the respondent No. 6 will deposit the
amount of Rs. 30,000/- in the Registry of this
Court within 15 days.

9. The | earned Counsel for the respondent No. 6
Conpany has agreed to supply the nanes and
present addresses of all the share-holders of the
425 shares of the Conpany, to the Additi onal

Regi strar on or before 19th August, 2000."

SUBM SSI ONS ON BEHALF OF THE APPELLANTS:

Submi ssi ons were nade on behal f of the Appellants by M. Harish
Sal ve, |earned senior counsel and M. Kailash Jethnalani. In assailingthe
j udgrment of the Division Bench, the | earned counsel ‘at the outset would
draw our attention to the fact that the concerned companies were famly
conpani es, having been floated by FRG and the affairs of several of them
were being nanaged by his brothers and sisters. Appellant No. 1 had been
put incharge of the BRC and A C for a long tinme. It was urged that no
di spute was ever raised as regard the decision of the Board of Directors to
br oad- base the conmpany by floating 25000 shares out of which 15000 shares
were to be allotted at the first instance. The pattern of share all ot nment
pursuant to or in furtherance of the decision of the Board of Directors i.e.
8000 shares were allotted to FRG and 6475 shares were allotted to the
Appel l ants stood admtted. It was urged that the Division Bench of the High
Court committed a manifest error insofar as it failed to take into
consi deration the admi ssion of Respondent No. 1 and Respondent No. 12
herein that 6475 shares were allotted pursuant to the Resolution of the Board
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during the life time of FRG Such allotnment was in fact admtted in the
conpany petition filed by the Respondent No. 1. The |earned counsel would
contend that only at a | ater stage when the Respondent No. 12 herein filed a
conpany petition before the Conpany Law Board, Del hi a chall enge as

regards allotment of 6475 shares was also made. |In the Conpany Petition
although the reliefs were | ater on anended, pleadings were not. On a fair
and reasonabl e reading of the pleadings, it was submtted that only inference
that can be drawn was that the subject matter of chall enge centered round the
allotment of 3000 shares only and transfer of their shares by the Appellants
to Indreni on the premise that it being an outsider it was inpernmissible in
terns of the relevant provisions of the Articles of Association

M. Salve would argue that as the Appellants had acquired 6475
addi ti onal shares, there was indisputably no question of their abusing any
position to take over the conpany as they had all along been incharge
t her eof .

Respondent Nos. 1 and 12, M. Salve woul d contend, having taken
i nspection of the docunents on 10.12.1990 and conpany petition having
been filed on 4.3.1991 as well as the relevant docunents having been
annexed thereto woul d-clearly denonstrate that reliance thereupon had been
pl aced by the Respondent No. 1 herein and, thus, on the admtted fact, the
Di vi sion Bench committed a nmani fest error in issuing the inpugned
directions insofar as it failed to take into consideration that the conpany was
a famly concern in respect whereof a conpletely different standard should
be applied. 1In this case, it has not been found that the Respondents had been
thrown out of the Managenent or they were deprived of the shares of BRC.
It was contended that the conpany was not in- active business and had held
only sone shares in Al aukik and BRC. Furthernore, there was no | ack of
probity or acts of nisfeasance of conpany property on the part of the
Appel | ants. The conposition of the parties would not change even if
all otment of 3000 shares as also the transfer of Indreni are held to be invalid
i nasmuch as by reason of the sharehol ding pattern the Appellants would
continue to be in the majority. The |earned counsel would contend that the
di spute arose only after Ms. Puar transferred 1500 shares of Alaukik to
herself and by reason thereof the nother and daughter intended to take over
Al auki k and consequently BRC. Only as a face saving neasure, Respondent
No. 1 clainmed 8000 shares which were allotted to FRG on 29.11. 1990 and
not prior thereto. It was pointed out that Respondent No. 1 applied for
succession certificate on 28.11.1989 wherein she di scl osed the assets of
FRG but except 22 shares in A C she did not lay claimon any other share of
G C far less 8000 shares. Before filing their respective conpany petitions
bot h Respondent Nos. 1 and 12 were aware about the entire state of affairs
and their purported ignorance about the internal affairs of the conpany is not

borne out of records. 1In this connection, our attention has been drawn to
paragraphs 7 and 8 of the statenents made in the conpany petition by the
Respondent No. 1. It was pointed out that identical statenents were made

by the Respondent no. 12 in her Conpany Petition before the Conpany Law
Board., Del hi.

Even therein no allegation as regard fabricati on of docunment or any
aggrandi zement on the part of the Appellant was rai sed. Respondent Nos. 1
and 12, it was urged, prevaricated their stand fromtine to tine and as such
their plea should not have been accepted by the Division Bench

SUBM SSI ONS ON BEHALF OF THE RESPONDENTS

M. Ashok Desai and M. P.V. Kapoor, |earned senior counse
appearing on behal f of Respondent Nos. 1 and 12 respectively, on the other
hand, would submt:
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(i) Appellant No. 1 being in fiduciary position as the Director of GC as
also a fam |y nmenber was required to act in utnost good faith, nmake full and
honest disclosure to other sharehol ders and thus he could not have made any
profit by allotting shares to hinmself and his famly menbers directly or
indirectly and was furthernore required to informthe sharehol ders as regard
the benefits arising therefromso that they could participate therein. Such a
fiduciary position remains, despite non-applicability of Section 81 of the
Conmpany Act .

(ii) Appel lant No. 1 in breach of said fiduciary duty aggrandi zed hinsel f

by transformng hinself froma mniscule mnority of 1.86%to 86% and

failed to explain as to how he got such advantages to the detrinent of other
sharehol ders. The explanations offered by himas regard all otnment of shares
are wholly inconsistent and contradictory as conflicting versions had been

set out which do not clearly and cogently explain as to how the different
shares were (a) decided to be issued, (b)offered for subscription, (c) allotted
to Appellant No. 1-and (d) allotted to non-menbers. Transfer to Indreni was

a device to put the shares beyond the reach of the original sharehol ders and
the said conpany actually received the benefits thereof by getting dividends.

(iii) [t is true that Respondents came out with a different case but that was
because of the fact that they had no know edge about the conplete affairs of
the conpany to start with having regard to the fact that the Appellants were

in control of the relevant docunents. The total constellation of the

ci rcunst ances woul d show that the Appellant No. 1 had aggrandi zed hi nsel f

and his conduct had led to oppressi on of other nenbers.

(iv) The power of 'the company court under Sections 397 and 398 being of
wi dest anplitude the reliefs granted by the Division Bench were perm ssible
in |aw

(v) Each share of G C was a val uabl e one keeping in view of the share
price of BRC, Al aukik and other properties possessed by it. The val ue of
each share of G C which was floated at the rate of Rs. 100 would have been
worth nore than Rs. 900 and furthernore by investing nine |akhs, the
Appel I ants received nore than 30 | akhs of rupees by way of dividend.

(vi) As BRC had decl ared dividend and was a profit nmaki ng conpany;
there was no need to broad-base conpany. The burden to prove bonafide
was on the Appellants.

REPLY:

M. Salve in reply would inter alia contend that the question of
aggr andi zenment had nei ther been pl eaded nor proved.~ The | earned counse
furthernore urge that there was no factual foundation as regard the
al l egation of fraud or self-aggrandi zenent.  He would contend that a
di stinction has to be borne in mnd as regard fiduciary relationship with the
conpany and wi th the sharehol der

PO NTS FOR CONSI DERATI ON

(1) Whet her the Appellant No. 1 in his capacity-as Director of the
Conpany had a fiduciary duty towards the sharehol ders.
(ii) VWet her there has been a valid decision to broad-base the conpany by

i ssui ng addi tional shares.

(iii) Whet her the all otnment of 6475 shares and 3000 shares in favour of the
Appel l ants herein was valid in | aw.

(iv) Whet her the Respondent No. 1 herein could claimtitle in respect of
8000 shares in the petition filed under Sections 397 and 398 of the

Conpani es Act .

(v) Vet her transfer of 9415 shares in favour of Indreni by the Appellants
was valid and if not the effect thereof.
(vi) Whet her the issue of oppression and/ or m s-managenent on the part

of the Appellant No. 1 herein in running the affairs of the Conpany towards
the Respondent Nos. 1 and 12 have been proved.
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FI DUCI ARY DUTY:

Chapter I X of the Indian Trusts Act provides for certain obligations

in the nature of trusts. The Trust Act recognizes various kinds of trusts
including resulting trust. An express trust, however, may be created by
reason of an agreenent between the parties. [See Barclays Bank Vs.

Qui stcl ose I nvestnents [1970] AC 567]

By reason of Section 88 of the Indian Trusts Act, a person bound in
fiduciary character is required to protect the interests of other persons but the
heart and soul thereof is that as between two persons one is bound to protect
the interests of the other and if the former availing of that relationship makes
a pecuniary gain for hinself; Section 88 would be attracted. What is sought
to be prevented by a person holding such fiduciary benefit is unjust
enrichment or unjust benefit derived from another which is against
consci ence that he should keep. Wen a person nakes a pecuniary gain by

reason of a transaction, the cestui qui trust created thereunder nust be

rest ored back.

The purported breach of trust on the part of Appellant No. 1 herein
relate to :

(1) | ssuance of ‘addi ti onal 15000 shares;
(ii) Al l ot ment of 6475 shares to hinself and his famly nenbers as al so
an HUF; and

(iii) Al'l ot ment of 3000 shares out of 8000 shares which had been allotted
to FRG in favour of his minor children.
(iv) Transfer of 9415 shares i'n favour of [ndreni

| ssuance of equity based capital shares under the Conpanies Act in
relation to a private conmpany woul d be governed by its Menorandum of
Associ ation and Articles of Association. It has not been pointed out that in
ternms of Menorandum of Association the Board of Directors acted ultra
vires in adopting a resolution as regard issuance of 25000 capital shares; out
of which 15000 shares were to be issued at the first instance. Section 81 of
the Conpani es Act indisputably has no application in relation to a private
conpany, the pre-requisite thereof is, thus, not attracted in the instant case.
Appel l ant No. 1, therefore, apart from Section 88 of the Indian Trusts Act in
the event of its applicability did not have any statutory obligation to
di scharge as a trustee in this behal f.

A Director of a Conpany indisputably stands in a fiduciary capacity
vis-‘-vis the Conpany. He nust act for the paranmount interest of 'the
conpany. He does not have any statutory duty to performso far as
i ndi vi dual sharehol ders are concerned subject of course to any specia
arrangenent which may be entered into or a special circunmstance that may
arise in a particular case. Each case, thus, is required to be considered
having regard to the fact situation obtaining therein and having regard to the
exi stence of any special arrangement or special circunstance.

The question canme up for consideration as far back in 1901 in Perciva
Vs. Wight [1902 (2) Ch. 421]. |In that case, the shares of the company were
in few hands which were transferable only with the approval of the Board of
Directors. The shares did not carry any market price and were not to be
guoted at the stock exchange. The plaintiffs therein intended to dispose of
certain shares wherefor they offered 12 |.5s. per share purported to be based
on a valuation which they had obtai ned fromindependent valuers a few
nonths prior thereto. The said offer was accepted. The transaction
pertaining to the said agreenent was entered into but it was later on
di scovered by the plaintiffs that prior to and during their own negotiations
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for sale the Chairman and the Board were approached by one Holden with a

view to the purchase the entire undertaking of the conpany with a viewto
resell the sane at a profit to a new conpany. The question of fiduciary
obligation on the part of the Directors arose therein when the plaintiff
brought an action against the Chairman and the two ot her purchasing

Directors asking for setting aside the sale on the ground that the defendants
as Directors ought to have disclosed the feature of negotiations wth Hol den

when negotiating purchase of their shares. The question therein posed
was: Assuming that directors are, in a sense, trustees for the conpany, are
they trustees for individual sharehol ders? The Chancery Division despite

hol ding that the Directors must act bonafide and for the best interest of the
conpany did not accept the argument that the relationship between the
sharehol ders inter se are the sane as that of partners in an unincorporated
conpany hol di ng

"\ 005The contrary view would place directors in a
nost i nvidi ous position, as they could not buy or
sell shares without disclosing negotiations, a
premat ure di'scl osure of which mght well be

agai nst the best interests of the conpany. | am of
the opinion that directors are not in that position

There is no question of unfair dealing in this
case. The directors did not approach the
sharehol ders with the view of obtainingtheir
shares. The sharehol ders approached the directors,
and nanmed the price at which they were desirous
of selling."

Percival (supra) was noticed by a 4-Judge Bench of this Court in
Nanal al Zaver and Anot her Vs. Bonbay Life Assurance Co. Ltd. and Qthers
[1950 SCR 391] in the follow ng termns:

"\ 005lt is clear that until the Singhania group get
their nanes entered in the register of the nenbers
they are not sharehol ders but are conpl ete
strangers to the conpany. It has been held in
Percival v. Wight [L.R (1902) 2 Ch. 421] that
ordinarily the directors are not trustees for the
i ndi vi dual sharehol ders. Even if the directors owe
sone duty to the existing sharehol ders on the
footing of there being sone fiduciary relationship
bet ween them as stated in sone cases [see for
exanple In re Gesham Life Assurance Society]

[L.R 8 Ch. App. 446 at p. 449] | see no cogent
reason for extending this principle and inputing
any kind of fiduciary relationship between the
directors and persons who are conpl ete strangers
to the conmpany. In ny judgnent, therefore, the
conduct of the respondents 2 to 9 cannot be judged
on the basis of any assumed fiduciary relationship
exi sting between them and the Singhania group. In
ny opinion, the respondents 2 to 9 owed no duty

to the Singhania group and, therefore, the notive
to exclude them cannot be said to be nala fide per
se. "

The Court further held that having regard to Regulation 42 read with
Section 105-C of 1936 Conpanies Act vis-‘-vis Regulation 27 of 1882 Act,
the directors exercise a larger power to issue additional capital shares.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 17 of 55

It is true that while referring to "Percival’, the court used the
expression 'ordinarily’, but if a special situation arises, it would be for the
person conpl aining to plead and denponstrate the samne.

We, however, do not intend to put our seal of approval on Perciva
(supra) inits entirety. The situation may be different when a specia
contract, special relationship or special circunstances arise. Percival (supra)
may not al so be applicable in a case of take over bid (CGelting vs. Kilner
1972 (1) Al ER 1166) or when the general body of shareholders is only two
of them (d avani es vs. Brurning hausen (1996) 19 ACSR 204)

In Pal mer’s Conpany Law, 23rd edition, page 848, it is stated:

"64-02. Relationship is wth conpany: The
fiduciary relationship of a director exists with the
conpany: the director is not usually a trustee for
i ndi vi dual, sharehol ders. Thus, a director may
accept 'a shareholder’s offer to sell shares in the
conpany al though -he nay have i nfornati on which

is not available to that other, and the contract
cannot be upset even if the director knew of sone
fact which nmade the offer an attractive proposition.
So in Percival v. Wight a person who had
approached a director and sold himshares in the
conpany, afterwards, upon discovering that the
director had known at the time of the contract that
negoti ati ons were on foot for the purchage by an
outsider of all the shares in the conpany at a

hi gher figure, could not inpeach the contract. In
his judgnment Swinfen-Eady J. said "there is no
guestion of unfair dealing in this case.” The
directors did not approach the sharehol ders with
the view of obtaining their shares.” The

shar ehol ders approached the directors and named
the price at which they were desirous of selling.”

I n Penni ngton’s Company Law 6th Edn. at page 608-09, it is stated

"Directors owe no fiduciary or other duties to

i ndi vi dual nmenbers of their conpany in directing
and nmanagi ng the conpany’s affairs, acquiring or

di sposi ng of assets on the conpany’s behal f,
entering into transactions on its behalf, or in
recomendi ng t he adoption by menbers of

proposal s nade to themcollectively. |If directors
m s- manage the conpany’s affairs, they incur
liability to pay danmges or conpensation to the
conpany or to nmake restitution to it, but individua
nmenbers cannot recover conpensation for the |oss
they have respectively suffered by the
consequential fall in value of their shares, and they
cannot achieve this indirectly by suing the
directors for conspiracy to breach the duties which
they owed the conpany. However, there nmay be
certain situations where directors do owe a
fiduciary duty and a duty to exercise reasonable
skill and care in advising nenbers in connection
with a transaction or situation which involves the
conpany or its business undertaking and al so the

i ndi vidual holdings of its nenbers."

In Dawson International plc vs. Coats Patons plc [1988 SLT 854]
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Percival (supra) was relied upon holding that the Directors are, in general
under no fiduciary duty to shareholders and in particular current

sharehol ders with respect to the disposal of their shares in the nost
advant ageous way as directors are not their agents and as such are not
normal |y entrusted with the nanagenent of their shares. It was, however,
observed that if the directors take it upon thenselves to give advice to
current sharehol ders they have a duty to act in good faith and not

fraudul ently nor can m sl ead the sharehol ders whether deliberately or

carel essly, in which event, they nmay have a renedy.

A distinction, thus, has been carved out as regards the fiduciary duty
of the directors with regard to the property and funds of the conpany as
contra-di stinguished fromthe duty of directors to current sharehol ders as
sellers of their shares. 'In case of conflict between two interests, the
conpany’s interest nmust be protected. The directors, however, will have a
fiduciary relation if they have taken unto thensel ves the burden of giving
advice to current sharehol ders.

The aforenentioned principles of |aw found favour with the Court in
Needl e I ndustries (India) Ltd. and @ hers Vs. Needle |Industries Newey
(I'ndia) Holding Ltd. and Others [(1981) 3 SCC 333] wherein it was hel d:

"Where directors of ‘a conpany seek, by entering

into an agreenent to issue new shares, to prevent a

maj ority sharehol der from exercising control of the
conpany, they will not be held to have failed in fiduciary
duty to the conpany if they act in good faith in what they
bel i eve, on reasonabl e grounds, to be the interests of the
conpany. If the directors’ primary purpose is to.act in
the interests of the company, they are acting in good faith
even though they also benefit as a result.”

In Needl e (supra), this Court furthernore noticed Punt vs. Synons
[(1903) 2 CH 506] and opined in thefollowi ng terns :

"105. In Punt v. Synons ((1903) 2 Ch 506 : 72 LJ

Ch 768 : 89 LT 525 : 52 WR 41), which applied

the principle of Fraser v. Whalley (71 ER 361 : 11
LT 175), it was held that

VWere shares had been issued by the Directors, not
for the general benefit of the conmpany, but for the
purpose of controlling the holders of the greater
nunber of shares by obtaining a majority of-voting
power, they ought to be restrained from hol ding
the nmeeting at which the votes of the new

sharehol ders were to have been used.

But Byrne, J. stated :

There may be occasions when Directors may fairly
and properly issue shares in the case of a conpany
constituted |ike the present for other reasons. For
instance it would not be at all an unreasonable
thing to create a sufficient nunber of sharehol ders
to enable statutory powers to be exercised.

106. Peterson, J. applied the principle enunciated
in Fraser (71 ER 361 : 11 LT 175) and in Punt
(((21903) 2 Ch 506 : 72 LJ Ch 768 : 89 LT 525 : 52
WR 41) in the case of Piercy v. S. MIlls &

Conpany Ltd. ((1920) 1 Chancery 77 : (1918-19)

Al ER Rep 313 (Ch D) : 122 LT 20 : 35 TLR

703). The | earned Judge observed at page 84 :

"The basis of both cases is, as | understand, that
Directors are not entitled to use their powers of

i ssuing shares nerely for the purpose of
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mai ntai ning their control or the control of
thensel ves and their friends over the affairs of the
conpany, or nerely for the purpose of defeating

the wi shes of the existing majority of

shar ehol der s\ 005

\ 005What i s considered objectionable is the use of
such powers nerely for an extraneous purpose |ike
nmai nt enance or acquisition of control over the
affairs of the Conpany. "

In Needl e Industries (supra), Nanalal Zaver (supra) was affirmed
stating the sole test is whether the issue of shares is sinply or solely for the
benefit of the Directors holding:

"If the shares are issued in the larger interest of the
conpany, the decision toissue shares cannot be

struck down on the ground that it has incidentally
benefited the Directors in their capacity as
shar ehol ders. "

Fi duciary duty of the Directors to the conpany should not be equated
with the duty to the sharehol ders.

In Peskin and Another Vs. Anderson and Qthers [2001] 1 BCLC 372,
Percival (supra) as also other decisions taking simlar or contrary view were
noti ced by the Court of Appeal including the judgnent of the Court of
Appeal in New Zeal and in Col eman-vs. Myers as also Court of Appeal of
New Sout h WAl es i n Brunni nghausen vs. d avnics (1999) 46 NSW.R and
held that the directors had no fiduciary duty to the shareholders in the facts
and circunstances obtaining therein. However, observations were nade
therein that such duties may arise in special circunstances denonostrating
the salient features and well-established categories of fiduciary relationship
such as agency which invol ves duties of trust, confidence and loyalty.

Absence of special circunstances or special reasons as pointed out
her ei nbefore normally would not bring in the concept of fiduciary
relationship in a director vis-‘-vis the current sharehol ders.  However, in
Col eman (supra) and Brunni nghausen (supra) it was held that the fiduciary
duties of directors to the sharehol ders exist in the specially strong context of
the famlial relationships having regard to their personal position of
i nfl uence in the conpany concerned.

We nmay at this stage consider the case | aws replied upon by M.
Desai

Ms. Dale & Carrington Invt. P. Ltd. & Anr. Vs. P.K Prathapan &
Os. [2004 (7) SCALE 586] requires a closer scrutiny.

In that case one P.K Prathapan (Prathapan), an NR through his
not her i nduced Ramanujamto pronote a conpany by naking initia
i nvestment of Rs. 5 lakhs in shares. Prathapan, the principal sharehol der of
the Conpany came to know that the Board of Directors in its neeting held
on 24th Cctober, 1994 and chaired by Ramanuj am adopted a resolution on
the premise that a sumof Rs. 6,86,500/- stood to the credit of said
Ramanujam and in lieu thereof equity shares of Rs. 100/- each woul d be
allotted in his favour. Prathapan was not intimted about the said nmeeting.
By reason of the said act, Prathapan who was a nmajority sharehol der in the
Conpany was reduced to a mnority. The case of Prathapan was that
Ramanuj am di d not contribute any noney fromhis own resources for the
purpose of starting the conpany and he all along drew a handsone sal ary for
wor ki ng as Managi ng Director thereof. The charge of oppression and
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m smanagenent agai nst Ramanuj am by Prat hapan before the Conpany Law

Board succeeded. However, the only relief which Prathapan obtained was a
direction upon himto sell his shares to Ramanuj am whi ch was questi oned

by him This Court held that the directors act on behalf of a conpany in a
fiduciary capacity and their acts and duties are to be exercised for the benefit
of the conpany. |It, however, while analyzing the acts of a director as an

agent of the conpany observed that in a linmted sense they are al so trustees

for the sharehol ders of the conpany. However, without discussing the
limtations of such fiduciary relationship, it was observed:

"15\ 005 The fiduciary capacity wthin which the
Directors have to act enjoins upon thema duty to
act on behalf of a conpany with utnost good faith,
ut nost care and skill and due diligence and in the
i nterest of the conpany they represent. They have

a duty to make full” and honest disclosure to the
sharehol ders regarding all inportant matters
relating to the conpany. It follows that in the
matter of issue of additional shares, the directors
owe a fiduciary duty to issue shares for a proper
purpose. This duty is owed by themto the

sharehol ders of the conpany. Therefore, even

t hough Section 81 of the Conpani es Act which
contains certain requirenents in the matter of issue
of further share capital by a conpany does not
apply to private limted conpanies, the directors in
a private limted conpany are expected to nmake a

di scl osure to the sharehol ders of such a conpany
when further shares are being issued. This
requirenent flows fromtheir duty to act in good
faith and make full disclosure to the shareholders
regardi ng affairs of a conpany. The acts of
directors in a private limted conpany are required
to be tested on a nuch finer scale in order to rule
out any m suse of power for personal gains or
ulterior nmotives."

Evidently, therefore, the ratio which emerges fromthe decision is that
the duty to disclose as regard issue of additional shares is relatable to proper
purpose thereof. |f the purpose is proper and the action of the director is
bonafide, the ratio should not be extended so as to hold that such a duty of
the director towards the sharehol der is absolute despite the fact that there is
no | egal requirenent therefor. Duty of disclosure to sharehol ders in that
case had a strong nexus with the affairs of the conpany. Dale & Carrington
(supra) is not an authority for the proposition that the purported fiduciary
duty of a director towards the sharehol der is absolute although the
transaction in question nay not have a direct co-relationship with the affairs
of the conpany.

Mor eover, the Bench did not have the advantage of considering the 4-
Judge Bench decision of this Court in Nanalal Zaver (supra). It furthernore
did not have the advantage of noticing the decisions of other jurisdictions
whi ch had been noticed hereinbefore.

The Court, it is interesting to note, noticed Needl e Industries (supra)
as regards the power of the conpany to issue new shares but the | egal effect
thereof was not considered in details. The directors have a power to issue
addi tional capital shares and in the process may obtain some pecuniary gain
but only when such pecuniary gain is obtained through ulterior notive, they
woul d be answerable to the sharehol ders.
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It is also interesting to note that while applying the 'extraneous
purpose test’ or 'ulterior notive test’, the Court noticed Piercy Vs. S. MlIIs
& Co. Ltd. (1920) 1 Ch. 77 wherein it was hel d:

"The basis of both cases is, as | understand, that
Directors are not entitled to use their powers of

i ssuing shares nerely for the purpose of

mai ntai ning their control or the control of
thensel ves and their friends over the affairs of the
conpany, or nerely for the purpose of defeating

the wi shes of the existing majority of
shar ehol ders. "

The expression 'nerely’ assunes significance.

Significantly, in Needle Industries (supra) it was categorically held
that the Directors have power to issue shares at par even if their market price
is higher being primarily a matter of policy. (See para 120)

"Proper purpose’ doctrine and the doctrine of 'fairness’ vis-‘-vis the
doctrine of 'bona fide' was considered in view of its findings that the
allotment of all additional shares was gai ned by Ramanuj am t hr ough
mani pul ati ons and comni ssion of acts of frauds upon becom ng the
Managi ng Director of the Conpany with a viewto gain sole control of the
managenent thereof and to the excl usion of Prathapan

The ratio iin Dale and Carrington (supra), thus, nust be understood to
have been rendered in the fact situation obtaining in that case. It does not
lay down a |law that fiduciary duty of a director to the conpany extends to a
sharehol der so as to entitle himto be informed of « all the inportant decisions
taken by the Board of Directors. Such-a broad proposition of law, if
understood to have been |laid down in Dale and Carrington, would be
i nconsistent with the duty of a director vis-‘-vis the Conpany and the settled
| aw that the statutory duty of a direction is primarily to |look after the interest
of the conpany.

In Bajaj Auto Ltd. Vs. N K. Firodia and Another etc. [(1970) 2 SCC
550], the Court was concerned with the discretionary exercise of power by
the Directors in terns of Section 111(3) of the Conpanies Act. In the |ight
of refusal by director to register a transfer, the Court held that it is necessary
for the directors to act bonafide and not arbitrarilyin the follow ng terns:

"12. Article 52 of the appellant conpany provi ded
that the Directors nmight at their absolute and
uncontroll ed discretion decline to register any
transfer of shares. Discretion does not mean a bare
affirmati on or negation of a proposal. Discretion
i mplies just and proper consideration of the
proposal in the facts and circunstances of the case.
In the exercise of that discretion the Directors wll
Act for the paranpunt interest of the company and
for the general interest of the sharehol ders because
the Directors are in a fiduciary position both
towards the conpany and towards every
sharehol der. The Directors are therefore required
to act bona fide and not arbitrarily and not for any
collateral notive."

(enphasi s suppli ed)

This Court therein also applied the bona fide test of the Director and
for the benefit of the conpany as a whole. |In that case, the directors
assi gned reasons which were tested fromthree angles view, viz., (i) whether
the directors acted in the interest of the conpany; (ii), whether they acted on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 22 of

55

a wong principle; and, (iii) whether they acted with an oblique notive or for
a collateral purpose. It was observed in Ms. Harinagar Sugar MIls Ltd. Vs.
Shyam Sunder Jhunj hunwal a & thers [(1962) 2 SCR 339] that the action of

the directors must be set aside if the same was done oppressively,
capriciously, corruptly or in some other way malafide. In this case, this
Court is not faced with such a situation

In Col eman and Ot hers Vs. Myers and Qthers [(1977) 2 NZLR 225]
the gist of the conplaint nade by the appellants against the first respondent
was that he planned to acquire total control of the conpany at virtually no
cost to hinmself by means of selling the Strand-Coburg and other properties
of the conpany and making use of its liquid capital reserves; that his inside
know edge of the conpany’s affairs and the advice he obtained showed him
that there were good prospects of acconplishing this, |eaving himsole
owner of an unencunbered asset worth sone nillions; and that he not only
refrained fromdiscl osing to the sharehol ders generally his plan and the
magni tude of his potential gain, but also nmade nisrepresentations tending to
conceal the pl an:

In the aforenentioned factual backdrop while holding that nere status

of a conpany director would not create any responsibility towards a
sharehol der but it was observed that the standard of conduct required froma
Director inrelation to dealings with themw Il depend upon all the
surroundi ng circunstances and the nature of responsibility which in a rea
and practical sense he has assuned.

I n Penni ngton’s Conpany Law, at page 609, on Col eman (supra), it is
coment ed:

"I't is uncertain whether this reasoning can be
extended to other situations where directors owe
duties to the conpany but the rel evant decisi on has
to be made by its nenbers individually or

col lectively, and the directors advise themas to the
deci sion they should make. Such situations woul d

i nclude a proposed sal e or disposal of the
conpany’s assets and undertaki ng, a proposed

nerger or division of the conpany, a proposed
reorgani zati on of the company’s share capita

af fecting existing menbers and a proposal for the
vol untary |iquidation of the conpany.™

No law in absolute ternms, thus, had beenlaid down therein. 1In the
i nstant case, there had been no transacti on of sal e and purchase of shares
bet ween the director and the sharehol der

The sai d decisions, therefore, have no application in the instant case.
In a way it instead of supporting the contention of M. Desai, counters his
Vi ews.

It is interesting to note that in Needle Industries (supra), this Court
said even in certain cases the Directors attenpt to maintaintheir control over
the conpany or in newWy acquiring may not anount to abuse of their
fiduciary power stating:

"Applying this principle, it seems to us difficult to
hold that by the issue of rights shares the Directors
of NIIL interfered in any manner with the | ega

rights of the mpjority. The majority had to

di sinvest or else to subnit to the issue of rights
shares in order to conply with the statutory

requi renents of FERA and the Reserve Bank’s
directives. Having chosen not to disinvest, an
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option which was open to them they did not any

| onger possess the legal rights to insist that the
Directors shall not issue the rights shares. Wat the
Directors did was clearly in the larger interests of
the Conpany and in obedience to their duty to
conply with the law of the land. The fact that

whi | e di scharging that duty they incidentally
trenched upon the interests of the mgjority cannot
inval i date their action. The conversion of the
existing majority into a minority was a

consequence of what the Directors were obliged
lawfully to do. Such conversion was not the

notive force of their action."”

No argunent in this case was advanced as regard the purported breach
of fiduciary duty on the part of the Appellant No. 1 in the matter of increase
of shares during the life tine of FRG before the | earned Single Judge; on the
other hand it was admitted that FRG during his life tine was controlling the
conpany, and, thus, the Appellants herein in no way can be held to have any
fiduciary liability towards ot her shareholders in respect of issuance of 6475
shares in-their favour.

Directors nmay have a fiduciary duty where a take over bid is nmade for
a conpany and its directors advise its sharehol ders whether to accept or
reject the bid as they owe a duty to advice honestly. The standard of
conduct expected of a director in relation to transaction with the
sharehol ders will differ and woul d necessarily depend upon the
ci rcunst ances and the nature of the responsibility.

It is, thus, not possible to lay down a | aw which will have universa
application. No authority has been brought to our notice which states that
there exists a duty in a director to advise the sharehol der as to whether they
shoul d purchase the share of the conpany or avail the benefit of an offer. In
an appropriate case, a fiduciary relationship may cone into being having
regard to the responsibility undertaken by the directors towards the
sharehol ders by way of a special contract.

The | aw which emerges from the di scussions made hereinbefore is
that the directors do not have any fiduciary duty to advice shareholders as to
when and in what manner they should enter with the transactions with the
conpany i ncludi ng acceptance of offer of additional shares.” Such a
fiduciary duty would arise inter alia in exceptional situations when the
directors take upon thensel ves the task of advising the sharehol ders who
may be his fanmily nenbers or when a transaction of purchase or saleis
entered into by and between the director and the sharehol ders wherein the

fornmer taking undue benefit or having ill or inproper or ulterior notive or
mal af i de act solely to nmake pecuniary benefit and gain for hinself and to the
detriment of such shareholders. |If a general fiduciary duty of a director vis-

‘-vis shareholders is laid down the same would | ead the directors to the risk
of multiple legal actions by dissenting mnority sharehol ders.

BURDEN OF PROOF

According to M. Desai, however, the burden to prove his bona fide
was upon the Respondent No.1. The |earned counsel in support of the said
contention has referred to Section 111 of the Evidence Act and also relied
upon a decision of this Court in Krishna Mbhan Kul Alias Nani Charan Kul
and Another Vs. Pratinma Maity and thers [(2004) 9 SCC 468]. In Krishna
Mohan (supra), this Court was considering a transaction resulting in
execution of a deed of settlenment by one Dasu Charan Kul. The said deed
was executed in presence of the witnesses although they were not in
exi stence. The executant in that case was nore than 100 years of age. He
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was paralytic and his nmental and physical conditions were found to be not in
order. Though his left-thunb inpression was stated to have been affixed on
the docunent, there was no w tness who could substantiate that he had in
fact put his thunb inpression.

In the af orementi oned fact situation, provisions of Section 111 of the
I ndi an Evi dence Act was invoked hol ding that the burden of establishing
perfect fairness, adequacy and equity is cast upon the person in whomthe
confidence has been reposed and the rule applies to all persons standing in
confidential relations such as agents, trustees, executors, adninistrators,
auctioneers, etc. It was, however, clarified that in termof Section 111 of the
Evi dence Act, the person concerned should have been in a position of active
confidence where fraud is alleged.

In this case no transaction took place between the parties and, thus,
the ratio of Krishna Mhan (supra) is not applicable to the fact of the present
case. /Inview of our findings that having regard to the nature of transactions
as the Appellant No. 1 did not have any fiduciary duty towards the
cont esting Respondents, the question of invoking the provisions of Section
111 of the Evidence Act does not arise in the instant case.

In Regal (Hastings) Ltd. Vs. Gulliver and Ot hers [(1967) 2 AC 134],
an action was brought by the Appellants therein against the Respondents
who were defendants to recover the ampbunt specified therein towards profits
nmade by them upon the acquisition and sale by them of shares in the
subsi di ary conpany forned by the Appellant. The said action was al so
br ought agai nst the conpany’s solicitor for recovery of the ampunt specified
therein being profits made by himin simlar dealings in the shares. The
action was based on claimfor damages and m sfeasance and for negligence
on their part. It is in that situation, the doctrine of trust was applied. 1In the
fact of the present matter neither a case of trust nor negligence nor
m sf easance has been made out.

The rati o which can be carved out fromthis case is that the Directors
nmust not derive personal profit frominfornmation acquired by them as
Directors. Such is not the case here.

In Needl e Industries (supra), this Court observed that Section 397
"warrants the court in |ooking at the business realities of the situation and
does not confine themto a narrow | egalistic view'. For the said purpose, the
test required to be adopted is the true character of the conpany. The initia
burden was upon the Respondent No. 1 but nothing had been shown so as to
hol d that the burden shifted to the Appellants herein

| SSUE OF ADDI TI ONAL 15000 SHARES AND 6475 SHARES TO THE
APPELLANTS

An Extraordi nary General Meeting of the A C was to be convened
pursuant to the Board neeting dated 10.11.1987 wherein a resolution was
adopted in the follow ng terns:

"Resol ved that an Extra-Ordinary General Meeting
of Gaekwad | nvestnent Corporation Private

Li mited be convened to consider increase/ issue
the capital of the conpany on Thursday the 17th
Decenmber 1987 at 11.00 AA°M in the registered

of fice of the conpany."

Pursuant to or in furtherance of the said resolution an Extraordi nary
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General Meeting of the G C was held wherein a resolution was passed to
i ncrease the equity shares by 25000 shares at the rate of Rs.100/- to the
nmenbers of the conmpany in the following ternms :

"Resol ved that C ause \026 V of the Menorandum of
Associ ati on of Gaekwad | nvestnent Corporation
Private Limted be changed as under: -

That the authorised capital of the company shal
consi st of Rs. 1,00,00,000/- (Ruepes One Crore)

di vided into 25,000 equity shares of Rs. 100/- each
and 75,000 four percent Non-cunul ative

I rredeenmabl e Preference Shares of Rs. 100/-

Resol ved that capital clause of the Articles of
Associ ation of Gaekwad | nvestnent Corporation
Private Limted be changed as under: -

That the Authorised Capital of the Conpany shal
consi st of Rs. 1,00,00,000/- (Rupees one crore)

di vi ded into 25,000 equity shares of 'Rs. 100/- each
and 75,000 four per cent Non-cunul ative

I rredeemabl e Preference Shares of Rs. 100/- each

Further Resolved that the Board of Directors of the
Conpany be and is hereby authorized to issue

25,000 equity shares to any nenbers they deem

fit.

Further Resolved that in the event of the conpany
bei ng wound up on reduction of capital or

ot herwi se the hol ders of the said Irredeenable

Pref erence Shares shall be entitled to the surplus
assets of the conpany applied in the first place in
repayi ng to themthe anmount paid up on'the

i rredeemabl e preference shares hel d by them
respectively but shall not be entitled to any further
participation in such surplus assets. In case of
reducti on of capital of the equity share capital, the
hol ders of equity capital shall not be entitled for
repaynent unl ess consent of the irredeenabl e
preference share hol ders is obtained.

Further Resolved that the holders of the said
preference shares shall not have any right to vote

on any resolution placed before the conpany

unless if directly affects the rights attached to their
preference shares even if the dividend is not paid

for any nunmber of years, however, will have a

right to vote only on those resolutions which will
affect their interests.”

However, on 8.1.1988, the Board decided to i ssue 15000 shares out of
25000 shares to its menbers at that time. On or about 12.2.1988, a notice
was issued asking the menbers for acceptance and renmit cheque covering
the full amount as regard shares allotted to themin three weeks, i.e., by 10th
Mar ch, 1988.

| ssuance of the aforenentioned notice is not disputed. The Appell ant
No. 1 herein in the conpany petition filed by Respondent No. 1 alleged that
prior to the Managing Conmittee neeting a Board neeting was al so held.
Sim|ar assertion was made in his affidavit dated 11.4.1992 in C.P. No. 7 of
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1992. Reference to the Managi ng Comm ttee neeting, however, was not

nmade by the Appellant No. 1 in his affidavit dated 10.12.1992 in C P. No. 13
of 1992, but it is of not nuch consequence as woul d appear fromthe

di scussi ons nade hereinafter. However, it appears that with a viewto give
effect to aforenentioned letter dated 12.2.1988, a neeting of the Board of
Directors was held on 13.2.1988 wherein FRG was present. 1In the said
neeting, the foll ow ng resol ution was adopt ed:

"(2) The Board confirmed the mnutes of the
Directors Meeting held on 8th January, 1988.

(3) It was reported to the Board that necessary
action has been taken on the Agenda of the Board
Meeting held on 8th January, 1988.

(4) The Financial Position of the Conmpany was

di scussed at | ength. The Board was inforned that
| etters have been addressed on 12th February 1988
to the shareholders informng themthat the
conpany has issued 15000 equity shares of Rs.
100/ - each to the nmenbers and to convey their
acceptance on or before 10th March 1988. The
conpany woul d know the ampbunt, the conpany

woul d receive fromthem"

The said neeting bears the signature of the Secretary to the Chairnan

However, al though in her original pleadings the factum of issuance of such
circular letter dated 12.2.1988 had not been denied or disputed but in her
rejoinder to the reply, she said so. The said stand apparently was taken by
way of afterthought and, thus, cannot be accepted.

W, noreover, do not see any reason to cone to the conclusion as has
been done by the Division Bench of the Hi gh Court that the said neeting
was not held at all. The Conpany being a family conpany, the m nutes of
the said neeting, which bear the signature of the Appellant No. 1 herein
shoul d not be di scarded.

In the pleadings, it was accepted, as would appear fromthe
di scussi ons made hereinafter, that a decision had been taken to broad-base
the conpany by the Board of Directors during the lifetinme of FRG hinself
who participated in the neetings. H's Secretary had furthernore endorsed
the draft minutes of one of the neetings which was inthe handwiting of
N. K. K. Mohamred and the Chairman (FRG had okayed the same. The
said draft mnutes are annexed to the conpany petition of the Respondent
No.1 herself. Further M. MN. Khade, Conpany Secretary had confirned
the facts relating to the issue of allotnent of 15000 shares.

The 31st Annual Ceneral Meeting of G C held on 30th Septemnber,
1989 in this situation assumes imnmportance. In the said neeting the annua
accounts together with Directors Report and Auditors Report for the year
ended 31st March, 1989 were discussed at |ength and the foll ow ng
resol uti on was passed:

"Resol ved that the Directors Report and the

Audi ted accounts of the Conpany for the year
ended 31st March 1989 pl aced before the neeting
be and the sane are hereby received and adopted."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 27 of

55

The m nutes of this neeting were signed by M. P.U Rana, Director
of the Conpany.

It appears that Bal ance Sheet as on 31.3.1989 clearly indicated the
i ssue of additional equity share capital being 10,5000 equity shares of Rs.
100 each. The ampount of |loan of Rs. 15 | akhs from Shantadevi is clearly
shown under unsecured | oans, renmining anpbunts have al so been advanced
to the conpany by way of | oan. No di spute was raised in the said neeting
as regard the aforenentioned transactions.

Furthernore, Annual Return of this nmeeting held on 30th Septenber,
1989 was filed before the Registrar of Conpanies, Gujarat at Ahnmedabad on
30.11.1989. M. H A Shinde wote a letter to Registrar of Conpanies. The
Annual Return was signed by M. P.U Rana and M. H A Shinde. The
details of equity shareholding reflected in the Annual Return was as foll ows:

Sr.

No.

Name

Equi ty Shares
1

Sm . Shant adevi CGaekwad

7

2.

Shri F.P. Gaekwad

323

3.

Late Snt. Padmavati devi Gaekwad
20

4.

Shri R P. Gaekwad & Shri S.R G
10

5.

Capt. V.S. Hazare

10

6.

Shri Shivraj kuar Khacchar
1

7.

Sm. Pram | abai Hazare

10

8.

Shri Vi nal araj e Gaekwad

1

9.

Sm . Shubhangi ni R Gaekwad
30

10.

Sm. Lalitadevi Kirdatt

5

11.

Sm. Munalinidevi Puar
1010

12.

Sm. Pranilaraje of Jasdan
4

13.

Sm . Asharaj e Gaekwad
1505

14.

Snt. Devyani devi CGaekwad
1

15.
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Shri Ajitsinh Gaekwad

1

16.

Snt. Munalinidevi Puar & Shri R P.
Gaekwad

5

17.

Snt. M Puar & Snt. Shantadevi G
4

18.

Shri Aj aysi nh Ghor pade

1

19.

Sm . Vasundraraj e Gorpade

1

20.

Shri Sangr ansi ngh Gaekwad
2001

21.

Shri S.P.. Gaekwad H. U. F

1475

22.

Shri S.P. Gaekwad \ 026 F&NG of Shri
Pr at apsi nh Gaekwad

2750

23.

Shri S.P. Gaekwad \ 026 F&NG of
Priyadar shi ni Gaekwad

1750

Tot al Shares
10, 925

Thus, the above allotment of 10500 equity shares was confirned and
accepted in the 31st Annual General Meeting of G C. Al disputes which are
now bei ng rai sed about the issue of ‘additional capital of 10,500 equity shares
cannot be raised since the allotment is confirned/ ratified in the said Annua
General Meeting. W would, however, deal with the question as regard
validity of allotnment of 3000 shares in favour of the appellants and 500
shares allotted in favour of the Respondent No. 12 separately.

Furthernore, taking a view of the adm tted unequi vocal stand taken

by Respondent No.1 as al so by Respondent No. 12 in Conpany Petition No.

7 of 1992, the High Court was not correct in holding that the party should be
rel egated back to the same position as if no additional shares other than 425
shares were issued and in that view of the matter the reliefs granted by the
Di vi si on Bench appear to be self-contradictory and inconsistent with each
other. If the only relief to which the Respondent Nos. 1,12 and 13 becane
entitled to that all additional shares over and above 425 origi nal shares
shoul d be directed to be cancelled, the question of Respondent No. 1's
entitlenent to further 8000 shares fromthe additional 15000 shares would

not arise. Her claimin this behalf is not only wholly inconsistent but also
sel f-destructive.

It is difficult to believe that the contesting respondents herein were not
aware of the decision of the Board of Directors to broad-base the conpany
and allotnment of 8000 shares in favour of FRG out of the sane.

M. Desai assails the findings of |earned Single Judge contending that
if FRG was not inclined to subscribe to 8000 shares kept apart for him there
was absolutely no reason as to why he should acquire 22 shares belonging to
the follow ng:

"Shri Ashokraj e Gaekwad 1
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Shri R V. Dhai bar 10

Snt. Kusum Desai &

Shri Dilip Desai 5

Shri Dilip Desai &

Smt . Kusum Desai 5

Shri M N. Khade 1"

Al the aforenentioned shares are held by the outsiders.

The very fact that the Board had approved the transfer of
af orementi oned 22 shares is also indicative of the fact that had FRG been
interested in subscribing 8000 shares, he woul d have applied and paid the
requi site amount therefor and as he did not take any such step, it is difficult
to hold that the offer becane a firm one.

Furthernore, the very fact that sonme outsiders have transferred shares
in favour of FRG also belies the argunment of M. Desai to the effect that the
intrinsic value thereof was Rs. 1 |akh or 2 | akh per share. Had this been so,
there was no reason for the outsiders to transfer their shares in the name of
FRG.

It was, therefore, not a case where FRG would try to consolidate his
position by purchasing 22 shares. Some other considerations therefor mnust
have wei ghed with him_ One of themmy be that he intended to oust the
outsiders. FRG admttedly was Chairman of the conpany till his death. No
di spute was rai sed by any nenber as regard allotnent of shares during his
life tinme. The findings of the D vision Bench that he had full interest in the
conpany shares nay not be correct inasnuch-as had that been the position
he woul d have definitely opted for allotment of 8000 shares in his name. In
any event, he would have opposed al | otment of 7500 shares in the nane of
Appel | ant and Respondent Nos. 12 and 13 if he intended to consolidate his
position as had been opined by Division Bench of the Hi gh Court.

It is not necessary for us to dwell at length the question as to whether
there had been an express renunciation by FRGin relation to 8000 shares
allotted to himas the letter dated 11.6.1988 purported to have been witten
by Shri Khade to the Appellant No. 1 is disputed. Even if we proceed on the
basis that there had been no express renunciation by FRGas regards 8000
shares allotted in his favour, there may not be any doubt whatsoever that in
I aw, having regard to the fact that he acquired only a personal interest
therein, the same cane to an end with his death.

I n absence of any docunmentary evidence, it is also difficult for us to
accede to the contention raised on behalf of the Respondents herein that the
Respondent Nos. 1 and 12 advanced a sum of Rs. 15 | akhs each w thout any
interest and, thus, they were in a position to purchase 8000 shares. The fact
remai ns that the same had not been done. The fact remmins that
advancenent of | oan by both Respondent Nos. 1 and 12 whether with or
wi t hout interest stands accepted, which was done in Novenber, 1988.

However, the question as to whether an interest of 14% per annum was

payabl e thereon or not is in dispute. According to the Appellants, however,
TDS had been deducted on the interest amount and the certificates had been
issued by G C. There is also no gainsaying that at |east Ms. Puar was
havi ng full know edge as regards floating of additional shares. She even in
her affidavit did not explain as to under what circunstances she had applied
for allotnent of only 1000 shares and not nmore. It is inconceivable having
regard the tenor of her letter of May 1988 that she was asked the Appell ant
No. 1 to send a sumof Rs. 1,00,000/- towards purchase of share by
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Appel lant No. 1 and she conplied with the said request wi thout know ng the
i mplication thereof.

There is no allegation (nmuch | ess proof) that she even made inquiries
as regard the status of allotments. She being the nanaging director of a
subsidiary of GC, it is difficult to believe that she was entirely oblivious to
the share issue of G C having a very snmall capital base of 425 shares.

She had noreover sent two cheques of Rs. 80,000 and Rs. 20, 000
respectively being dated 23rd March, 1988 and 10th My, 1988 and t hereby
categorically opted to purchase 1000 shares. There is no nention in the said
letter that such offer was nade at the instance of the Appellant No. 1 herein
It is not unconmon to advance |loan on interest in preference to purchase of
shares as a person nay be certain about the return of noney vis-‘-vis the
uncertainty as regard purchase of shares as in the case of latter, the person
investing in the shares may lose if not entirely, to sone extent. Simlarly,
the question as to why the Appellants herein did not advance any loan to the
Conpany is again a matter of not nmuch consequence, particularly, when the
parti es have not been examined on oath. It is furthernore not necessary for
us to dwell at length the submissions of M. Desai as regard effect of
absence of any notice of cl osure.

It is futile to go into the question as to whether 14%interest was to be
paid on the anobunt of | oan as admttedl y Respondent Nos. 1 and 12
advanced the said amount by way of loan only.. Only at a later stage, a claim
was laid to utilize the anmount towards the purchase of 8000 shares.

Significantly, although the Respondent No. ‘1 participated in the
fam ly neeting dated 23.3.1988 and had received the letter of offer dated
12.2.1988, did not opt for any share: As-indicated hereinbefore, she had not
clainmed for allotnent of any share even after the death of FRG which took
pl ace on 1st Septenber, 1988.  Even in Novenber, 1988, she even did not
subscribe for rights issue of BRC and in fact renounced such offer as had
been admitted in her rejoinder affidavit filed in Conpany Petition No. 51 of
1991 to the reply filed by the Appellant No. 1 herein./ In the said rejoinder, a
story was nmade out for the first tine that such renounciati on was nade so
that BRC equity shares can be purchased by the famly in the nane of such
persons as was deci ded.

In view of our findings that the Respondent No. 1 is estopped and

precluded from questioning the allotnent of 6475 shares to the Appell ant
herein. It may not be necessary for us to go into the details of alleged

i nconsi stenci es and contradictions in the three mnutes of the neetings as

al so alleged three different versions of the Appellant No. 1 herein.

Suffice it to point out that the Appellant No. 1l alone is not guilty, if at all, of
taking inconsistent plea. The contesting Respondents are also guilty to that
effect in equal neasures. The Respondents herein, as discussed

her ei nbefore, have taken not only contradictory stand and i nconsi stent ‘pl eas
but al so prevaricated the sane fromstage to stage. Even before us different
contentions have been raised which were not raised before the |learned Single
Judge nor were pleaded in the conpany petition

It nust also be placed on records that in the witten subm ssions,
several contentions have been raised which were not raised in ora
subm ssi ons.

Mor eover, the Respondent No. 12 was given power of attorney by the
Respondent No. 1.

A transaction by a lady who is illiterate or a purdah-nashin and a
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transaction by a | ady who | ooks after the famly business/fam |y property
woul d be differently viewed. She, being the Managi ng Director of Al aukik
a subsidiary conpany of G C would be presuned to know the affairs of the
Conpany as Al auki k on her own showi ng would be vitally affected by the
rights issue.

She al so chaired a neeting of the Conpany on 12-10-89

It is, therefore, clear that the dispute was rai sed despite full know edge
about allotment of shares by different persons only after the Respondent No.
12 got 1500 shares of Alaukik allotted in her name as a result whereof the
suit No. 675 of 1990 was .instituted.

Even in the prayer portion, no relief has been prayed for to set aside
the transfer, recessionas regard allotnent of 6475 shares.

In Paragraph (2) while dealing with the contentions of the
Respondents purporting to be as regard all eged fal se statement relating to the
i ssue of 15000 shares and rel ated aspects, the Appellants herein had given in
great details the manner in which

(i) the conpany was bei ng managed;

(ii) hol di ng of Board mneeting on 10t h Novenber, 1997 whi ch was

attended by FRG Appellant No. 1 and M. P.H Chinoy wherein it was

resol ved that an Extra-Ordinary General ‘Meeting be convened on 17th
Decenber, 1987 to consider the increase/ issue of capital of the conpany .
(iii) hol di ng of Extra-Ordinary Genreal Meetng of the Conmpany on 17th
Decenmber, 1987 chaired by M. P.U -Rana and attended by M. Shinde and

M. MN. Khade wherein the financial position of the conpany in the

absence of dividend i ncome was di scussed and resoluti on was adopted that
conpany woul d i ssue 25000 equity sharesto any nmenbers as the Board of
Directors deemfit and subsequent thereto and as consequence of the
authority given by the shareholders to raise capital, a Board Meeting of the
Conpany was held on 8th January, 1988 wherein Appellant No. 1, M. P.H
Chinoy, M. P.U Rana were present and after discussion, it was resolved
that 15000 equity shares of Rs. 100 each be issued at par to the nmenbers of
t he conpany.

(iv) The issuance of a circular letter dated 12.2.1988 pursuant to or in
furtherance of the said resolution to all menbers of the conpany.

But in para 10 of her reply to the said affidavit, Respondent No. 12
st at ed:

"What is stated in Paras Il 2(ii)(iii)(iv) & (v) of the
affidavit in reply is broadly true except that Shr
Khade was not only then the Conmpany Secretary

of Respondent No. 6 Conpany but still continues

to be the Conpany Secretary."

The Respondent No. 1, therefore, accepted and adnmitted the
al | egations made by the Appellant No. 1 herein by reason of non-traversal of
the sai d pl eadi ngs.

It is interesting to note that the Respondent No. 1 in her rejoinder
categorically stated that everybody received the circular letter and even
Appellant No. 1 did not apply for the shares pursuant thereto but the same
had not been replied to.

In the aforenentioned situation, in our considered opinion, she cannot
now be permtted to turn around and contend that there was no requirenent
to raise any fund or there was no valid reason to increase the capital of GC
by i ssues of shares.
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Once it is held that the decision to issue 15000 additiona
validly taken, out of which 6475 shares were allotted to the Appellants,
Appel lants were in ngjority. Furthernore, there does not appear to be an
reason as to why the Respondents herein despite know edge did not object
t hereto.

No sufficient material has been brought on records to satisfy us that

the mnutes of the said Board neeting dated 13.2.1988 was a forged and
fabricated one. However, it is not disputed that no offer was received u
10th March, 1988.
was | ater on extended. However, on 21.3.1988 6475 shares were allotted
terns of the said Resolution to Appellant No. 1 herein, 8000 shares were
allotted to FRG 500 shares to Ms. Munalini Devi Puar and 25 shares to
M's. Shubhangini Raje. Furthernore, it was an adhoc allotnment and not a
confirmed one.

Let us now consider the effect of three draft mnutes of neetings
whi ch are placed on records by the parties.

Admittedly, on 21.3.1988, a neeting was held. Draft mnute No. 1,
al t hough was unsi gned and sent with a covering letter of M. Khade on or
about 29.3.1988 in the following manner:

"The Conmittee considered the allotnment of 15000 Equity Shares of Rs.
100/ - each of the Conpany recently offered to the nenbers. After
di scussion the allotnment was deci ded as under

S. No.

Name

No. of Shares
Val ue of Shares
1

Shri mant

Fat esi nh
Gaekwad

8000

8, 00, 000/ -

2.

Shri mant
Sangr ansi ngh
Gaekwad

6475

647500

3.

Shri mant

M unal i ni devi
Puar

500

50, 000

4,

Shri mant
Shubhangi niraj e
Gaekwad

25

2500

Tot al
15000
15, 00, 000/ -

The Shares would be allotted as and when the ampunts are recei ved. As
there was no other business the neeting termnated."

The second draft minutes of the neeting are as under

shares was

t he
y

pto

The stand of the Appellants herein is that the said date

n
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"Total nunmber of shares to be allotted worth Rs. 15 | akhs, i.e., 15000 at Rs.
100/ -

Requi sitions so far
1

Chai r man

8000 shares

Rs. 8, 00, 000/ -

2.

Mahar ani of Dhar

500 shares

Rs. 50, 000/ -

3.

Princess Subhangi ni Raje
Gaekwad

25 shares

Rs. 2,500/ -

4

Sangr anmsi'nh-P. Gaekwad
and ot hers
6475 shares

Rs. 6,47,500

Tot al
15000 shares
15, 00, 000/ -

The Shares will be allotted inthe nanes asked for by the above parties.™

This is the purported first version.
The third draft is said to be-in the follow ng terms:

"A Committee Meeting of Gaekwad | nvest nent
Corporation Pvt. Ltd. was held on 21st March
1988 at 3.00 PM at Hoechst House, Nari man
Poi nt, Bomnbay \ 026 400021

Present: 1. Shri mant Sangr ansi ngh Gaekwad
2. Shri P.H. Chinoy

Shri Sangramsi ngh Gaekwad was in the Chair.- In
terns of the Resolution passed at the Board of
Directors neeting held on 8.1.1988 for issue of
15000 Equity Shares of Rs. 100/- each of the
Conpany offer letter dated 12th February, 1988
have been sent to the Sharehol ders of the Conpany
requesting themto convey their acceptance for the
nunber of shares they would like to subscribe
alongwith their cheques for the full anmount of
Share. Subscription accepted by them Qut of
these additional Equity Shares it is decided to issue
51% addi ti onal Equity Share Capital to Lt. Col.
Dr. Fatehsi nghrao Gaekwad and the bal ance 49%

to be issued to the existing nenbers dependi ng on
the of fer accepted by them In case the existing
menbers do not subscribe to the additional Share
Capital offered to themin terns of the letter of
of fer dated 12th February, 1988 sent to all the
nmenbers of the Conpany, it was decided to offer
these Equity Share Capital renaining unsubscribed
to the persons as the Conmittee deens fit. As
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there was no ot her business, the neeting
term nated

Sd/ - Chai r man”

The apparent difference between the first and second versions of the
neeting is that whereas the words "and others" appear after the words
"Chai rman, Sangransi ngh Gaekwad", in the second one the sanme is m ssing.
However, having regard to the endorsenment made therein; the genui neness
wher eof has not been doubted or disputed; and, noreover, as in sum and
substance the contents of ‘both the neetings are sane, the fact that 6475
shares were allotted to Sangransi ngh Gaekwad, the Appellant No. 1 herein
i s beyond any doubt particularly when such a fact stands admitted by the
Respondent Nol. in the conpany petition itself.

The purported third m nute, however, had been filed by Ms. Puar in
her conpany petition, the correctness whereof is in question. Even in the
second draft of the m nutes of neeting, however, it was nmentioned that the
shares will be allotted in the name asked for by the above parties and, thus,
there may not be in variance of substance in the two drafts.

According to Ms. Shandadevi Gaekwad, Respondent No. 1 herein
and others, it was a famly meeting (para 6.5 of the conpany petition). She
has al so annexed the draft minutes of the neeting with the said petition and
further annexed allotnent ratio di scussed at the nmeeting. The draft mnutes
forwarded by M. M N. Khade had al so been annexed in the conpany
petition. It may, therefore, be safe to opine that the purported famly
neeting was in fact a Board neeting of which the parties were fully aware
of . The mnutes of the said neeting clearly suggest that the shares were to
be allotted if an offer to that effect was rmade together with the tender of
val ue thereof whereupon the shares would be allotted in the nanmes of the
persons as asked by the above parties. Liberty, thus, was given to all the
parties naned in the said mnutes of the neeting to 'either apply for shares in
their own nanes or in the names of any other person of their-choice. In that
view of the matter, the words witten by hand "and ot hers" as contained in
the first draft of the meeting may not be of nuch significance.

Furthernmore, as noticed hereinbefore, the said draft m nute was sent
by M. MN Khade with a covering letter. |In the conpany petition, the
i ssuance of the said letter and the ratio of allotnent having not been denied
or disputed, we have to proceed on the basis that the contents of the said
m nutes of neetings are correct. Even in |aw, shares can be allotted as and
when the amobunts were received. Admittedly, all the famly nenbers had
participated in the issue even if the |last date of offer dated 10.3.1988 had
expired. The restriction as regard tine of allotment, thus, may not be of
nmuch si gnificance

Anot her aspect of the matter al so cannot al so be |ost 'sight of. 6475
shares were allotted in the nane of the Appellants as also in the nanmes of
SPG, HUF were allotted between April and June, 1988. Ms.

Shubhangi ni devi Gaekwad was allotted 25 shares and Ms. Puar was allotted
1000 shares on or about 30.5.1988. Al the share certificates had been

i ssued which bear the signatures of Appellant No. 1 and M. H A Shinde,
Directors of Conpany and countersigned by M. MN Khade. It is apparent
fromthe records that Shri Shinde and Shri Khade are now siding with the
Respondents and have filed affidavits in support of their case. It is also of
sone significance to note that out of two cheques of Rs. 80,000 and Rs.

20, 000 issued by Respondent No. 12 for purchase of 1000 shares, one is

dated 23rd March, 1988 and the other is dated 10th May, 1988. It is,
therefore, difficult to accept having regard to the aforenmenti oned fact
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situation that the Respondent No. 12 was not aware of the affairs of the
conpany. |If she had no know edge about the issue of the shares, we wonder
how she coul d draw a cheque in March, 1988. W, therefore, are of the
opinion that in relation to allotnment of 7500 shares, Ms. Puar and Ms.
Shubhangi ni devi CGaekwad are estopped and precluded from questioning the
al ot ment havi ng received the benefit thereof and having full know edge

t hereabout all al ong.

An attenpt has been nmade by M. Desai to show that sone
contradictory and inconsistent statenments have been made by the Appell ant
No. 1 herein in his affidavits dated 21st March, 1991, 10th April, 1992 and
10t h Decenber, 1992.

For the views we have taken, it is not necessary to go into the said
qguestion as also the question as to whether in fact time for actual paynent
towards allotnent of shares had been extended or not.

Shant adevi’ i n-her conpany petition categorically stated that prior to
filing of petition under Sections 397 and 398 of the Conpanies Act, she
nmade i nspection of the records of the conpany and obtai ned notorised copy
thereof on 10th Decenber, 1990. At the tine of filing the said conpany
petition concededly she had conpl ete knowl edge of the affairs of the
conpany as reflected fromthe documents maintained at the Regi stered
Ofice of the Conpany.  On her own showi ng, M. P.U Rana who was a
director of the conmpany had at her request gave her inspection of the
regi sters including conpany registers, nminute book, share registers, etc.
Rel ying on or on the basis of the said documents, Respondent No. 1 herein
categorically stated

"(6.5) It was decided and agreed in the said famly
neeting and al so subsequently in a neeting of the
Conpany’s Board of Directors, that out of the

15,000 equity shares, 8000 equity shares woul d be
allotted to Shri Fatehsinhrao Gaekwad, 500 equity
shares to Shrimati Munalini Devi (Puar, the sister
of Shri Fatehsi nhrao Gaekwad, 25 shares to

Princess Shubhangi ni Raje and 6475 shares for

Shri Sangransi nh Gaekwad, the First Respondent
herein."

Despite such categorical admi ssions in the pleadings, a statement was
made across the bar that at the time of filing of the Conpany Petition the
Respondent No. 1 herein did not have all informations which came to Iight
at a nuch later stage. It was urged that only with a view to obtain conplete
reliefs, prayers made in the conpany petition were anended and reliefs had
been granted by the Hi gh Court keeping in view the pleadings and affidavits
filed by the parties in all the three matters. W have our own doubts how far
the procedure adopted were correct when in a case of oppression the court
nmust strictly go by the pleadings nmade in the application. The provisions of
the Cvil Procedure Code do not envisage that pleadings in any other case
shoul d be the basis for grant of relief, particularly, when the plea taken in
both the petitions are contradictory and inconsistent with each-other. Before
us affidavits fromdifferent proceedings nade by the same person or by the
ot her supporting or opposing the application have been placed. They have
not been cross-exanined. Their attention had not been drawn to their earlier
statements which could be done only in terms of Section 145 of the
Evi dence Act. Wth the viewto elicit the truth the court nust have before it
a clear picture. 1In this case, unfortunately, the parties herein have not nade
any efforts to exam ne thenselves in court so as to enable the other side to
cross-exam ne them Had the parties to the proceedi ngs been exam ned and
cross-exani ned, the could have been confronted with the earlier statenments
made by themin another affidavit.
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In Needle Industries (supra), this Court has frowned upon such
practi ces.

Simlarly, Ms. Puar in her rejoinder to the counter-affidavit filed by
the Appellants herein in Conpany Petition No. 7 of 1992 accepted that
during the life time of FRG and to his know edge, a decision to broad-base
conpany by issuing 25000 shares out of which 15000 at the first instance
was taken. It also stands admitted fromone or the other mnutes of mneetings
referred to in her petition that out of the 15000 shares 6475 shares were to be
allotted to the Appellants herein

In view of the fact that the presence of FRGin the decision naking

process to broad-base the conpany, the authority of FRG as regards contro

of the conpany had never been disputed and his presence in one of the

Board meetings, the plea of issuance of additional shares has sufficiently
been established. A decision to which FRG is a party can only give rise to a
guesti on ‘of “oppression on his part and no one else. |n any event, such a case
has never been nade out that FRG was guilty of conm ssion of any acts of
oppressi on or m snmanagenent had been committed while he was the

chai rman of the conpany.

We are, therefore, of the opinion that the Respondent No.1 failed to
substantiate the charge of oppression on the ground of issuance of 6475
shares in favour the Appellants.

CLAIM OF THE FI RST. RESPONDENT I'N-RESPECT OF 8000
SHARES :

The First Respondent herein claimed 8000 shares evidently relying on
or on the basis of such allotnment on the sole ground that on the death of
FRG the same was inherited by her as a Cass-lI heir. 'She raised a grievance
only as regards allotnment of 3000 shares to the Respondents Nos. 3 and 4
herein, as would appear froma perusal of the allegations nmade in the
conpany petition and on a reasonabl e construction thereof.

The allotnents made to the parties including 8000 shares were
provisional in nature and as such shares were to be allotted on paynent, as is
evident fromthe mnutes of the meetings. No other person except the
Appel l ants herein, Ms. Puar and Ms. Shubhangi ni Devi opted for all otnent
of shares to the extent of 6475, 1000 and 25 shares respectively.

It is not in dispute that upon dem se of FRG Respondent No. 1
applied for grant of succession certificate on 28.11.1989 wherein she
di scl osed the assets of FRG but except for his 22 shares in G'C, no claimfor
any other share was nade far |ess her right as regard 8000 shares.

It is also not in dispute that the matter relating to her claimto succeed
FRG as his Class | heir is pending adjudication in G vil Suit No. 725/1991 in
Baroda Civil Court. She claimed title in respect of 8000 shares by
i nheritance in terns of H ndu Succession Act. Indisputably, in terns of
Section 15 of the said Act she is a Class | heir but the Appellants herein
contend that the said provision has no application having regard to Section
5(2) thereof as inheritance in the famly is governed by the rule of
primogeniture. A pure question of title is alien to an application under
Section 397 of the Conpanies Act wherefor the lack of probity is the only
test. Furthernore, it is nowwell-settled that the jurisdiction of the Cvi
Court is not conpletely ousted by the provisions of the Conpanies Act,
1956. (See Dwarka Prasad Agarwal Vs. Ramesh Chander Agarwal [(2003)
6 SCC 220])
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A dispute as regard right of inheritance between the parties is
emnently a civil dispute and cannot be said to be a dispute as regards
oppression of mnority sharehol ders by the majority sharehol ders and/ or
nm smanagemnent .

Furthernore, in the said suit when an application for interim
injunction was filed only, a prina facie observati on was made to the effect
that the succession was not to be governed by H ndu Succession Act. Such
observations do not constitute a binding decision as no finality is attached
thereto. The matter came upto this Court in S.L.Ps. (C) No. 17018/95 and
17020/ 95 whi ch were di sposed of observing:

"W may al so allay the fears of the petitioner
regardi ng the observati ons nade by the | earned

Si ngl e Judge of the H-gh Court in his order now

i mpugned whil e accepting the appeal s agai nst him

It is made cl ear that those observations are not
neant to be final, but have obviously been nade to
di spose of the claimto tenporary injunction which
shal | keep confined to that limted exercise wthout
affecting the nmerits of the case.

Thi s di sposes of the Special Leave
Petitions."

Qur attention has been drawn to an interlocutory proceedings in the
suit relating to title, wherein allegedly a prim facie case was not found in
favour of the Appellants herein but this Court is not concerned therewith as
it has been accepted at the Bar that keeping in view of the fact that the
guestion is subjudice, this Court would not go into the said issue. In fact,
M. Desai, |earned counsel appearing on behalf of the Respondent No. 1, has
gi ven up the sane.

The finding of the Division Bench of the Hi gh Court to the effect that
the Respondent No. 1 is entitled to get 8000 shares which was firm all ot ment
made to FRG is, thus, not sustainable in |aw.

Moreover, the allotnment in favour of the nenbers of the Conpany
was provisional in nature which would anpbunt to invitation to offer and not
an offer. A right to a share would fructify only when an of fer nade by the
conpany is accepted. Only upon acceptance of such offer, a binding
contract comes into being. A right, as is well known, fructifies only upon
conclusion of a contract and not prior thereto. Wen a shareis allotted in
favour of a person as a nenber of the conpany, it becones his persona
right. Such a personal right is not heritable. By reason of a nere provisiona
all ot ment without naking any payment therefor no legal right in the shares
was created. It would also be of some interest to note that even initia
al l ot ment of shares cannot be transferred.

I n Canbank Fi nancial Services Ltd. Vs. The Custodian and Ors [JT
2004 (7) SC 266], it has been hel d:

"The allotnment of CANCIGCS is not a transfer as

t hereby Canbank Miutual Fund had all owed the

shares not as owner thereof. The Benamni

Transactions Act applies when there is a

transaction in which the property is transferred. |If
allotment of CANCIGOS is not a transfer of
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property, the Act would not apply. [See Sri Raj
Sachdeva Vs. Board of Revenue [AIR 1959 Al

595] and The Swadeshi Cotton MIls, Co., Ltd. , In
re. [1932 Conp. Cas 411].

In Madura MIls Co. Ltd., In re. [1937
Conp. Cas 71], Varadachariar, J. stated the | aw
t hus:

"As we have already observed, it is no doubt true
that in the hands of a sharehol der, a share is
property and when a sharehol der exchanges his
shares with another it nmay be possible to regard
the transaction as anounting to a transfer whether
by way of exchange or conveyance: Cf. Coats v.

I nl and Revenue Conmi ssioners (1897) 2 QB

423. But when the-conpany is for the first tine

i ssuing shares, it seens to us that there is no
guesti on of property already possessed by the
conpany being thereby transferred to the allottee."

In Needl e | ndustries (supra), this Court opined
"137. W see no substance in Shri Nariman’'s
contention that the letter of offer could not have
been sent to the Hol di ng Conpany without first
obtaining the RBlI's approval under Section 19 of
FERA. Counsel contends that under Section
19(1) (b), notw thstandi ng anything contained in
Section 81 of the Conpanies Act, no person can
except with the general or special permssion of
the Reserve Bank, create 'any interest in a security’
in favour of a person resident outside India. The
word "security" is defined by Section 2(u) to nmean
shares, stocks, bonds, etc. We are unable to
appreci ate how an offer of shares by itself creates
any interest in the shares in favour of the person'to
whom the offer is made. An offer of shares
undoubtedly creates "fresh rights" as said by this
Court in Mathal one v. Bonbay Life Assurance Co.
Ltd. (1954 SCR 117 : AIR 1953 SC 385 : (1954)
24 Com Cas 1) but, the right which it creates is
either to accept the offer or to renounce it; it does
not create any interest in the shares in respect of
which the offer is made."

The Division Bench of the High Court treated the allotnment to be a
confirmed one purported to be relating to Regul ation 28 of Table A of the
Conpani es Act. The said provision has no application in the facts and
circunst ances of this case

| SSUE OF 3000 SHARES:

The al | ot nent of 3000 shares, however, stand on a different footing.
The conduct of the Appellants in this regard would call for a closer scrutiny.

There is no proof of express renunciation of his 8000 shares by FRG
in favour of the Appellant.

It is true that the Respondent No. 1 herein although questioned the

al l ot mrent of 3000 shares given to the son and daughter of the Appellant Nos.
1 and 2 herein, no such challenge was made as regards 500 shares allotted to
Respondent No. 12. It is also true that the dividend had been paid for the
year ending 31.3.1991 at the rate of 10% and 300%  respectively to both
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Respondent Nos. 12 and 13 in respect of 1000 shares and 25 shares held by
themrespectively. But this action on the part of the contesting respondents
woul d not validate the transaction as regard issuance of 3000 shares in
favour of the Appellants.

Even assuming that the children of the Appellant Nos. 1 and 2 becane

nmenbers, in relation to the shares originally allotted to Fatehsi ngh Gaekwad,
as was submtted by M. Jethnalani, no further circular or notice to the
sharehol ders about the availability thereof had been issued. Even the
Appellant No. 1 in his affidavit has contradicted hinself by making

i nconsi stent statenents.

Furthernore, in absence of any resolution by the Board of Directors,
no of fer could be nade to the Respondent No. 12 as regard 500 shares out of
8000 shares which were allotted to FRG

The Appellants herein have utterly failed to prove that there has been
any renunciation of 8000 shares by Fatehsi nh Gaekwad or any resol ution
was taken-in this behalf by the Board. W have grave doubt about the
authenticity of the letter of the Conpany Secretary of FRG renouncing his
shares. Even allotnent of 500 shares in favour of Respondent No. 12 out of
said 8000 shares is invalid. In that view of the matter, the contentions of the
Appellant No. 1 to/'theeffect that his children, Pratapsinh S. Gaekwad and
Priyadarshiniraje S. Gaekwad applied for further 3000 shares through him
and in view of the availability of shares, the Board of the Conpany deci ded
to issue and allotted the said 3000 shares to them cannot be accepted. It also
does not appear that the Board of Directors or' the Managenent Conmittee
took any resolution to allot shares to the other nenbers out of the said 8000
shar es.

It is also difficult to accept that efforts had been nmade by the
Appel lant No. 1 to find out if any other nenber would like to offer
subscription of shares of the conpany as alleged by himand that efforts had
al so been nmade to find out subscribers for those shares.

We, therefore, are of the opinion that the transactions relating to issue
of 3000 additional shares in the nanes of the Appellant Nos. 3 to 5 and 500
shares to the Respondent No. 12 out of the 8000 shares originally allotted to
FRG are bad in | aw

TRANSFER | GNORI NG RI GHT OF PRE- EMPTI ON

Article 3 of the Conpany states that the Conpany is a private
conpany and the right of transfer is restricted in the manner provided for
therein. Article 4 provides for capital of the Conpany. Article 5 provides
that the share in the capital of the Conpany for the tine being would be
under the control of the Directors who nmay all ot or otherw se di spose of the
same to such persons in such proportion and on such terns _and conditions
and either at a premumor at par or at a discount. Article 6 provides that the
transfer of shares shall be restricted in the manner to the extent provided in
Articles 7 to 15 thereof.

Article 7 of the Articles of Association of the conpany provides for
enbargo in favour of a person who is not a nenber of a conpany and thus
postul ates the policy of transfer first to a nmenber only.

Article 8 provides for a notice to transfer for a fair value. A transfer
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notice is not revocable except with the sanction of the Directors. Upon
recei pt of such notice, if the conmpany finds out a person who intends to
purchase the sane, a notice of the Proposing Transferor shall be issued.
Article 10 provides for valuation of shares by the auditors in case of any

di fference between the Proposing Transferor and Purchasi ng Menber.

Article 12, however, provides that if the conpany does not find a Purchasing
Menber and give notice in the matter stated in Article 9 with a period of 28
days after being served with a transfer notice, the Proposing Transferor shal
at any tine within three nonths afterwards be at |iberty subject to Article 16
thereof to sell the share to any person and at any price.

Article 14 envisages transfer to a nmenber of the famly in respect
wher eof the enbargo contained in Articles 7 to 13 would not apply. Only
when a share is to be transferred by a nenber to an outsider being a person
of his choice other than those specified in Article 14, the requirenents
contained in the aforementioned Articles are required to be conplied wth.

Article 15 provides for registration of transfer whereas Article 16
enpowers the Directors to register any transfer or transm ssion of a share
wi t hout assigning any reason except in a case where the transferee is a
menber of the company or in whose favour the transferee has been effected
interms of Article 14.

Indreni is a wholly owned conpany of the Appellants. Such a famly
conpany may be considered to be a quasi-partnership. The |learned Single
Judge lifted its corporate veil and held that having regard to the nature of the
i nvest ment made by the family, the transfer nmay not be held to be illegal
However, in law no transfer could be made in favour of a body corporate
having regard to the Articles of Association of the Conpany.

In any event, when a notice to the conpany by a nmenber is vitiated,
the sane can be withdrawn in law. Furthernore, a transfer in violation of
Article is void [See Pal ner’ s Conpany Law, 23rd Edition 22-14].

In the instant case, the actual notice of transfer has not been produced.
However, a |letter has been brought on record to show that M. Khade was
asked to serve the notice to the nmenbers of the conpany which he did not.

M. Desai subnitted that as notice of transfer had al ready been issued
the sane becone irrevocable which entitled the Appellants to opt for
purchasi ng the shares on a pro-rata basis. ~The said subm ssion of M. Desai
cannot be accepted as it is not the case of the Respondents that the said
noti ce was acted upon and the provisions of Articles 9 to 11 had been
conplied with.

It may be noticed that in the suits filed by the sharehol ders agai nst the
Appel lant relating to transfer of shares in favour of Indreni, except in suit
No. 872 of 1990, no prayer for pro-rata allotnment thereof in favour of other
menbers had been nade.

The contents of the said circular letter appear to be vague inasnuch as
how many shares are proposed to be transferred had not been stated therein
Furthernore, no action having been taken within a period of 28 days from
the date of issuance of such notice, the proposed transferee is entitled to
transfer the shares to any person of his choice.

It is now well-settled that only one pre-enptive offer is to be nmade
which is otherwise to be accepted or not at all. The existing sharehol ders are
not entitled to be given further pre-enptive rights in respect of those
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unaccept ed shares. Even such a right can be waived or nodified.

In any event, the transfer has been rescinded in terms of the resolution
passed in a nmeeting dated 9.8.1990. At this stage, it is not necessary to
consider the validity or otherwi se of the said nmeeting as no sufficient
materials except the factum of the payment to Indreni had been brought on
records to show that the said resolution dated 13.7.1990/9. 8.1990 adopted by
the Board are forged and fabricated. |In any event, it is not necessary to go
into the details of the matter as the three suits filed by the Respondents are
pending in different courts of |aw

It has further to be borne in mnd that a pre-enptive right is granted in
favour of a nenber of a private conpany so that his right of control is not
taken away. Exercise of such pre-enptive rights is particularly needed in
relation to those private conpani es which are essentially incorporated
partnerships. (See Gower and Davies’ Principles of Mbdern Conmpany Law,
Sevent h" Edi ti on, page 635)

As the notice of transfer itself was rescinded, we are of the view that
"Indreni’ was not required totransfer the said shares back to the Appellants.
In any event, the title in relation to the aforenenti oned shares is a matter
bet ween the Appellants and the Indreni and the Respondents herein cannot
have any say therein.

For the foregoing reasons, we are of the opinion that the D vision
Bench of the High Court conmitted a serious error in holding that the
transfer by the Appellants in favour of the said Indreni being bad in law, the
nmenbers of the conpany were entitled to allotnent thereof on pro-rata
basi s.

OPPRESSI ON AND M SMANAGEMENT:

Sections 397 of the Conpanies Act reads as under
397. (1) Any menbers of a conpany who
conplain that the affairs of the conpany are being
conducted in a nanner prejudicial to public
interest or in a manner oppressive to any nenber
or menbers (including any one or nore of
thensel ves) may apply to the Conpany Law
Board for an order under this section : provided
such nmenbers have a right so to apply in virtue of
Section 399.
(2) If, on any application under sub-section (1), the
Conpany Law Board is of the opinion :
(a) that the conpany’'s affairs are being conducted
in a manner prejudicial to public interest or in a
manner oppressive to any nmenber or nenbers;
and
(b) that to wind up the conmpany would unfairly
prejudi ce such nenber or menbers, but that
otherwi se the facts would justify the making of a
wi ndi ng up order on the ground that it was just and
equi tabl e that the conpany shoul d be wound up
the Conpany Law Board may, with a viewto
bringing to an end the nmatters conpl ai ned of,
make such order as it thinks fit.

Section 398 provides for relief in cases of m smanagenent in the
following terns

"398. Application to Conpany Law Board for relief in
cases of ni smanagenent.
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(1).- Any nmenbers of a conpany who conpl ain \ 026

(a) that the affairs of the conpany are being
conducted in a nmanner prejudicial to public
interest or in a manner prejudicial to the
interests of the company; or

(b) that a material change (not being a change
brought about by, or in the interests of, any
creditors including debenture hol ders, or any
cl ass of sharehol ders, of the conpany) has
taken place in the managenent or control of

the conpany, whether by an alteration inits
Board of directors or manager or in the

owner ship of the conmpany’s shares, or if it

has no share capital , in its menbership, or in
any ot her manner whatsoever, and that by

reason of ‘such change, it is likely that the
affairs of the conpany will be conducted in

a manner ‘prejudicial to public interest or in a
manner prejudicial to the interests of the

conpany;

may apply to the Conmpany Law Board for an order under
this section, provided 'such nmenbers have a right so to
apply in virtue of section 399.

(2) 1f, onany application under sub-section (1), the
Conpany Law Board is of opinion that the affairs of the
conpany are being conducted as aforesaid or that by
reason of any material change as aforesaid in the
managenent or control of the conpany, it is likely that
the affairs of the conpany will be conducted as aforesaid,
the Company Law Board may, with a view to bringing to
an end or preventing the natters conplai ned of or
apprehended, make such order as it thinks it."

Section 402 of the Conpanies Act provides for the reliefs which nmay
be granted without prejudice to the generality of the powers of the court
under the aforenentioned provisions

The expression 'oppressive', it is now well-settled, would nean
bur densone, harsh and w ongful.

" Oppression’ conpl ained of, thus, nust relate to the manner in which
the affairs of the conpany are being conducted and the conduct conpl ai ned
of must be such as to oppress the minority nenbers. By reason of such acts
of oppression, it must be shown that the najority menbers obtained a
predom nant voting power in the conduct of the conpany' s affairs.

The jurisdiction of the Court to grant appropriate relief under Section
397 of the Conpanies Act indisputably is of wide anplitude. It is also
beyond any controversy that the court while exercising its discretion is not
bound by the terns contained in Section 402 of the Conpanies Act if in a
particular fact situation a further relief or reliefs, as the court may seemfit
and proper, is warranted. (See Bennet Colenman & Co. Vs. Union of India
and OGthers [(1977) 47 Conp. Cases 92] and Syed Mahoned Ali Vs. R
Sundar anurthy and others [AIR 1958 Madras 587]

But the sane woul d not nean that Section 397 provides for a renedy
for every act of omi ssion or commission on the part of the Board of
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Directors. Reliefs nust be granted having regard to the exigencies of the
situation and the court nust arrive at a concl usion upon anal yzing the
materi al s brought on records that the affairs of the conpany were such that it
woul d be just and equitable to order wi nding up thereof and that the mgjority
acting through the Board of Directors by reason of abusing their doni nant
position had oppressed the mnority shareholders. The conduct, thus,
conpl ai ned of nmust be such so as to oppress a mnority of the nenbers
including the petitioners vis-‘-vis the shareholders which a fortiorari nust be
an act of the mpjority. Furthernore, the fact situation obtaining in the case
nmust enable the court to invoke just and equitable rules even if a case has
been nade out for wi nding up for passing an order of w nding of the

conpany but such wi nding up order would be unfair to the mnority

menbers.

The interest of the conpany vis-‘-vis the sharehol ders nust be
uppernmost in the mind of the court while granting a relief under the
af orementi oned provisions of the Conpanies Act, 1956.

Mala fide, inmproper notive and simlar other allegations, it is trite,
nmust be pleaded and proved-as envisaged in the Code of Civil Procedure.
Acts of nala fide are required to be pleaded with full particulars so as to
obtain an appropriate relief.

The renedy under Section 397 of the Conpanies Act is not an
ordinary one. The acts of oppression nust be harsh and wongful. An
i sol ated incident nmay not be enough for grant of relief and continuous course
of oppressive conduct on the part of the nmajority shareholders is, thus,
necessary to be proved.  The acts conpl ai ned of may either be designed to
secure pecuni ary advantage to-the detrinment of the oppressors or w ongful
usur pation of authority.

In Hal sbury’s Laws of England, 4th Edition, Volume 7, para 1011, it is
st at ed:

"1011. Conduct anounting to oppression. In this
context, "oppressive" nmeans burdensone, harsh

and wongful. 1t does not include conduct which is
merely inefficient or careless. Nor does it include
an isolated incident: there nust be a continuing
course of oppressive conduct, which nust be
continuing at the date of the hearing of the petition
Further, the conduct must be such as to be
oppressive to the petitioner in his capacity as a
menber: what ever remedi es he may have in

respect of exclusion fromthe company’s busi ness

by being dism ssed as an enpl oyee or a director,

he wi |l have none under the provisions relating to
oppr essi on.

On the other hand, these provisions are not
confined nerely to conduct designed to secure
pecuni ary advantage to the oppressors; they cover
the case of wongful usurpation of authority, even
though the affairs of the conmpany prosper in
consequence. "

It has to be borne in mnd that when a conplaint is made as regard
violation of statutory or contractual right, the shareholder may initiate a
proceeding in a civil court but a proceedi ng under Section 397 of the Act
woul d be mmi ntai nabl e only when an extraordinary situation is brought to the
noti ce of the court keeping in view of the wi de and far-reachi ng power of the
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court inrelation to the affairs of the conpany. |In this situation, it is

necessary that the alleged illegality in the conduct of the najority

sharehol ders is pleaded and proved with sufficient clarity and precision. |If

the pl eadi ngs and/ or the evidence adduced in the proceedi ngs remains
unsatisfactory to arrive at a definite conclusion of oppression or ms-
managenment, the petition nmust be rejected.

It may be true that the parties had agreed before the Hi gh Court that
pl eadings in all connected cases be treated as part of the records of the High
Court but by reason thereof it cannot be inferred that although the Hi gh
Court had no jurisdiction to adjudicate upon the conpany petition filed by
the Respondent No. 12 herein filed before the Conpany Law Board, Delh
and the Conpany Petition filed by the Respondent No. 1 before the
Conpany Law Board, Bonbay, they would be the basis for grant of relief
particularly in viewof the fact that the reliefs clained therein are different.
After the anendrment in the Conpanies Act, the Conpany Law Board al one
had the jurisdiction to entertain an application under Sections 397 and 398 of
the Conpani es Act, as the jurisdiction of the H gh Court was ousted thereby
and, thus, the allegations made in the Conpany Petition filed by the
Respondent  No. 12 bei ng conpany petition No. 7 of 1992 coul d not have
been the subject matter of adjudication by the H gh Court. It is trite that
what cannot be done directly cannot be done indirectly. The conduct and the
status of the parties vis-'-vis the conmpany al so assune significance.

Whereas the Respondent ‘No. 1 herein clainmed relief inter alia as a sole class

1 heir of the FRG the Respondent No. 12 clainmed her relief on the basis of

bei ng a person involved in protecting the affairs of the Gaekwad famly as

also in her own right as a shareholder. It is significant, however, that in Suit
No. 675 of 1990 pending in the court of Baroda, Gujarat in her witten

statenment the Respondent No. 12 clainmed that if her nother had been issued

the 8000 shares, her holding together with that of her nother’'s would exceed

60%

The Respondent Nos. 1 and 12 had initiated different proceedings in
different forums to suit their own purposes. Fromthe materials brought on
records, it can safely be inferred that proceeding before the Conpany Law
Board, Delhi was initiated by the Respondent Nos. 12 herei n-when it was
di scovered that the Respondent No. 1 rmay not obtain any relief in the
Conpany Petition filed by her before the Gujarat H gh Court.

The Respondent No. 1 in her application did not disclose the grounds
for challenging the issue of 6475 shares to the Appellants. |In that view of
the matter the relief granted by the H gh Court to the effect that issue of al
shares beyond 425 shares is bad in | aw cannot be sustai ned having regard to
the fact that a bald prayer was nmade in the petition wthout |laying any
foundation therefor in the conpany petition. Such reliefs evidently had been
granted keeping in view the allegations made by the Respondent No. 12 in
her conpany petition filed before the Conpany Law Board, Del hii which is
i mpernmissible in | aw.

We may at this juncture have a |l ook to the case laws operating in the
field with a viewto find out as to what relief, if at all, could be granted to the
Respondent No. 1 by the Gujarat H gh Court in the facts and circunstances
of the present case.

In Shanti Prasad Jain Vs. Kalinga Tubes Ltd. etc. [AIR 1965 SC
1535], this Court quoted with the approval the foll owi ng passage fromthe
decision in Elder’'s Case, AIR 1952 SC 49, as sunmmarized at page 394 in
Meyer’ s case, AIR 1965 SC 381:

"(4) Although the word ’'oppressive is not defined,
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it is possible, by way of illustration, to figure a
situation in which najority sharehol ders, by an
abuse of their predom nant voting power, are
treating the conmpany and its affairs as if they were
their own property’ to the prejudice of the mnority
shar e- hol ders-and in which just and equitable
grounds woul d exi st for the nmaking of a wi nding-

up order....... but in which the "alternative renedy’
provi ded by Section 210 by way of an appropriate
order might well be open to the mnority

sharehol ders with a viewto bringing to an end the
oppr essi ve conduct of the mpjority."

In Shanti Prasad Jain (supra) referring to Elder Case, it was
categorically held that the conduct conpl ained of rmust relate to the nanner
of managenent of the affairs of the conpany and nust be such so as to
oppress a 'mnority of the menbers including the petitioners qua
sharehol ders. The court, however, pointed out that that |aw, however, has
not defined what oppression is for the purpose of the said Section and it is
left to court to decide on the facts of each case whether there is such
oppr essi on.

In Scottish Cooperative Wol esale Society Ltd. Vs. Meyer and
Anot her [(1958) 3 WR 404] it was categorically held that the conditions
precedents contained in Section 210 of the Act of 1948 must be satisfied
before any relief can be granted.

Yet again in HR_Harmer Ltd., Inre [(1958) 3 All ER 689 (CA)], the
Court of Appeal held that 'the section does not purport to apply to every
case in which the facts would justify the nmaking of ‘a wi nding up order under
the "just and equitable’ rule, but only to those cases of that character which
have in themthe requisite element of oppression’

It was observed

"\005. It is not lack of confidence between share-

hol ders per se that brings S. 210 into play, but |ack
of confidence springing from oppression of a

mnority by a majority in the managenent of the
conpany’s affairs, and oppression involved at | east
an el ement of lack of probity or fair dealing to a
menber in the matter of his proprietary rights as a
shar ehol der. "

In Needle Industries (supra), this Court observed:

"44. Coming to the law as to the concept of
"oppression’, Section 397 of our Conpanies Act
follows closely the | anguage of Section 210 of the
Engl i sh Conpani es Act of 1948. Since the

deci sions on Section 210 have been fol |l owed by

our Court, the English decisions may be

consi dered first. The | eading case on 'oppression
under Section 210 is the decision of the House of
Lords in Scottish Co-op. Whol esale Society Ltd. v.
Meyer (1959 AC 324 : (1958) 3 All ER 66 (HL)).
Taki ng the dictionary neani ng of the word
"oppression’, Viscount Sinonds said at page 342
that the appellant-society could justly be described
as havi ng behaved towards the minority

sharehol ders in an ’oppressive’ nmanner, that is to
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say, in a manner "burdensone, harsh and
wongful". The | earned Law Lord adopted, as

difficult of being bettered, the words of Lord

Presi dent Cooper at the first hearing of the case to
the effect that Section 210 "warrants the court in

| ooking at the business realities of the situation and
does not confine themto a narrow | egalistic view
Dealing with the true character of the conpany,

Lord Keith said at page 361 that the conpany was

i n substance, though not in |law, a partnership

consi sting of the society, Dr. Meyer and M. Lucas
and what ever may be the other different |ega
consequences follow ng on one or other of these
forms of conbination, one result followed fromthe
net hod adopted, "which i's common to partnership

that there should be the utnmost good faith between
the constituent nembers”: Finally, it was held that
the court ought not to allow technical pleas to

def eat 't he beneficent provisions of Section 210
(page 344, per Lord Keith; pages 368-69, per Lord
Denni ng) .

In Re Five/Mnute Car Wash Service Ltd. [1966] 1 All ER 242, the
Court upon considering the nature of relief which can be granted under
Section 210 of the Conpanies Act, 1948 observed that in a case falling
under Section 210 of 'the Conpani es Act, 1948, relief will be granted if the
petitioner establishes that at the time when the petition was presented the
affairs of the conpany were being conducted in a manner oppressive of
hinself and if he fails to allege facts capabl e of establishing that the
conpany’s affairs are being conducted in such a manner the petition wll
di scl ose no ground for granting any relief and nust be dismissed in |imnne

It was observed

"Those who are alleged to have acted oppressively
must be shown to have acted at |east unfairly
towards those who claimto have been oppressed.

In Scottish Co-operative Wl esal e Society, Ltd.

v. Meyer (a case under s. 210) Viscount Sinonds
adopted a dictionary definition of the nmeaning of
"oppressive" by, it is said, "burdensone, harsh and
wrongful .

In Elder v. Elder & Watson, Ltd., also a case
under s. 210, the Lord President (Lord Cooper)
sai d:

"\ 005t he essence of the matter seens to be that the
conduct conpl ai ned of should at the | owest

i nvol ve a visible departure fromthe standards of
fair dealing, and a violation of the conditions of
fair play on which every sharehol der who entrusts
his nmoney to a conmpany is entitled to rely."

Lord Keith said:

"\ 0050ppression involves, | think, at |east an el enent
of lack of probity or fair dealing to a nmenber in

the matter of his proprietary rights as a

shar ehol der. "
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The Court in an application under Sections 397 and 398 may al so | ook
to the conduct of the parties. Wile enunciating the doctrine of prejudice
and unfairness borne in Section 459 of the English Conpanies Act, the
Court stressed the existence of prejudice to the nminority which is unfair and
not just prejudice per se.

The Court mamy al so refuse to grant relief where the petitioner does not
cone to court with clean hands which may | ead to a conclusion that the
harminflicted upon himwas not unfair and that the relief granted should be
restricted. (See Re London School of Electronics, [1986] Ch. 211)

Furthernore, when the petitioners have consented to and even
benefited fromthe conpany being run in a way which would nornally be
regarded as unfairly prejudicial to their interests or they m ght have shown
no interest in pursuingtheir legitinate interest in being involved in the
conpany. (See Re RA Noble & Sons (Cothing) Ltd. [1983] BCLC 273].

In a given case the Court despite holding that no case of oppression
has been ‘made out nmay grant such relief so as to do substantial justice
bet ween the parties.

It is now well-settled that a case for grant of relief under Sections 397
and 398 of the Conpany Act nust be nade out in the petition itself and the
def ects contai ned therein cannot be cured nor the lacuna filled up by other
evi dence oral or docunmentary. (See In re Bengal Luxm Cotton MIIs Ltd.
1965 (35) CC 187).

In Shanti Prasad Jain Vs. Union of India [75 Bom LR 778] it was
held that the power of the conpany court is very wide and not restricted by
any limtation contained in Section 402 thereof or otherw se

In Shoe Specialities Ltd. vs. Standard Distilleries and Breweries (P)
and O hers [1997 (1) Conp. LJ 243], it is stated

"Whi | e exercising the powers under sections 397
and 402 of the Conpanies Act, the Court is
considering not only the relief that is sought for
but al so considers as to what is the nature of the
conpl aint and how the same has to be rectified. It
is the interest of the conpany that is being

consi dered and not the individual dispute between
the petitioner and the respondent. |If that-be so, the
i nterest of the conpany requires that the najority
sharehol ders nmust have their say in the

managenment "

In Jesner Vs. Jarrad Properties [(1993) BCLC 1032], a guestion arose
as to whether the conduct and the background of the two conpanies (their
i nfornmed way of doing busi ness di sregardi ng the Conpanies Act, etc.) could
be taken into account to deci de whether there had been unfair prejudice to
one party in an application under Section 459 of the English Conpani es Act
was answered in the affirmative.

VWhen a decision is taken on a business consideration, it is trite, the
court should not ordinarily interfere. [See Maharashtra Power Devel opnent
Corporation Ltd. Vs. Dabhol Power Co. and Others, (2004) 3 Conp LJ 58

(Bom ]

The burden to prove oppression or msmanagenent is upon the
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petitioner. The Court, however, will have to consider the entire materials on
records and may not insist upon the petitioner to prove the acts of

oppression. An action in contravention of |law may not per se be

oppressive. Bhagwati, J. (as H s Lordship then was) in Mhanlal Ganpatram
and another Vs. Shri Sayaji Jubilee Cotton and Jute MIIs Co. Ltd. and

others [AIR 1965 Guj. 96 at 103] stated the | aw, thus:

"\ 005t nmay be that a resolution nay be passed by
the Directors which is perfectly legal in the sense
that it does not contravene any provision of |aw,
and yet it may be oppressive to the minority
sharehol ders or prejudicial to the interests of the
Conpany. Such a resolution can certainly be

struck down by the Court under Section 397 or

398. Equally a converse case can happen. A

resol ution may be passed by the Board of Directors
whi ch may in the passing contravene a provision

of law, but it may be very much in the interests of
the Conpany and of the shareholders..."

The said decision has been referred to with approval in Needle
I ndustries (supra). (Para 49). The conduct which is technically |legal and
correct, thus, may justify grant of relief on the application of the just and
equi tabl e jurisdiction and conversely that conduct involving illegality and
contravention of the Act may not suffice to warrant grant of any renedy.
| sol ated act of oppression may not be sufficient to grant any relief but there
shoul d be a continued oppression therefor. The test of |ack of bonafide
shoul d be applied in both for the winding up petition while determ ning an
application under Section 397 of ‘the Companies Act. [See Re Cuidezone
Ltd. (2000) 2 BCLC 321] W may at this juncture notice that the
Respondent No. 1 in her application under Section 397 of the Conpanies
Act did not conplain of any act of mis-nanagenent. Conplaints of ms-
managenment were nmade by the Respondent No. 12 only.

For the purpose of grant of relief, the H gh Court could only consider
the pleadings filed in Conpany Petition No. 5 of 1991. |If no relief could be
granted having regard to the pl eadings contained therein, it is inconceivable
in law that such relief would be granted on the basis of the pleadi ngs nmade
in other proceedings and totally ignoring the adnmissions nade by the
Respondent No. 1 herein in the proceedi ngs initiated by her

PLEADI NGS AND PROOF \ 026 LEGAL REQUI REMENTS

We may now consi der the subm ssions of M. Desai that the
Appellant No. 1 herein is guilty of comm ssion of fraud. Application filed
by the Respondent No. 1 before the CGujarat Hi gh Court does not contain the
requisite pleadings in this behalf, the requirenents wherefor can neither be
deni ed nor disputed.

It is not in dispute that having regard to Rule 6 of the Company Courts
Rul e, the provisions of the Code of G vil Procedure wll be applicable in a
proceedi ng under the Conpanies Act. In terns of Order 6, Rule 4 of the
Code of Cvil Procedure, the plaintiff is bound to give particulars of the
cases where he relies on msrepresentation, fraud, breach of trust, etc.

In Chief Engineer, MS. E.B. & Anr. Vs. Suresh Raghunat h Bhokare
[ 2004 (8) Suprene 845], this Court held:

"\ 005Thus, applying the basic principle of rule of
evi dence which requires a party alleging fraud to
gi ve particulars of the fraud and having found no
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such particulars the Industrial Court cane to the
concl usion that the respondent could not be held
guilty of fraud\ 005"

It was observed

"\ 005l n the absence of any such particul ars being
mentioned in the show cause notice or at the trial
attributing some overt act to the respondent, we do
not think the Board can infer that the respondent

had a role to play in sending a fraudulent list solely
on the basis of the presunption that since

respondent got a job by the said proposal, said |list
is a fraudul ent one. "

I'n A. C. Anant haswany and Ot hers Vs. Boraiah (Dead) By LRS
[ (2004) 8 SCC 588], this Court held that the | evel of proof required for
proving fraud is extrenely high. [See also Maharashtra Power Devel oprent
Corporation Ltd. Vs. Dabhol Power Co. and Others, (2004) 3 Conp LJ 58

(Bom ]

Order 6, Rule 17 provides for anmendment of the pleadi ng whereas
Order 8, Rule 9 provides for subsequent pleadings by a defendant. The
conpany petitioners did not raise a plea as regard the val ue of the conpany
share or commi ssion of fraud by the Appellant No.1 herein and/or his
fiduciary duty towards them either as a director or as a person |ooking after
the interest of the famly in the discharge of his duty under as a director.

Respondent No. 12 in her petition, alleged m smanagenent of the
Conpany on the part of the Respondent No.1. The Appellants in their reply
whi | e denyi ng and di sputing that the conpany was m smanaged all eged that
it had earned profit. In Rejoinder to the said reply, Ms. Puar questioned the
correctness or veracity of the bal ance sheet of A C contending that the so-
called profit disclosed in the accounts is nerely a book entry. A contrary
stand, however, has been taken before us suggesting that the shares had been
i ssued by the Appellants unto thensel ves at a gross underval ue. The
qguestion which arises is as to whether the Respondent Nos. 1 and 12 are
bound by their own pleadings. It is neither in doubt nor in dispute that the
Code of Civil Procedure being applicable to a proceedi ng-of this nature, not
only the plea of fraud is required to be specifically pleaded and proved.
Even an anmendnent of pleadings could not have been permtted if thereby
the Conpany Petitioner made an attenpt to get rid of her adm ssion

Section 58 of the Indian Evidence Act reads as under

"58. Facts admitted need not be proved.-No fact

need to be proved in any proceedi ng which the

parties thereto or their agents agree to admit at the
hearing, or which, before the hearing, they agree to
adnmt by any witing under their hands, or which

by any rule of pleading in force at the time they are
deenmed to have admtted by their pleadings:

Provided that the court may, inits
di scretion, require the facts admtted to be proved
ot herwi se than by such adm ssion."
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In terns of the aforenentioned provision, things admtted need not be
proved. In view of the adni ssion of Respondent No. 1 alone, the issue as
regards allotnent of 6475 shares shoul d have been answered in favour of the
Appel l ants. The Conpany Petitioner at a nuch |ater stage could not be
permtted to take a stand which was contrary to or inconsistent with the
original pleadings nor could she be permtted to resile fromher adm ssions
cont ai ned t herein.

Admi ssi ons nade by the Respondent No. 1 was admi ssi bl e agai nst her
propri o vigore.

I n Nagi ndas Randas Vs. Dal patram|lccharamalias Brijram and others
[AIR 1974 SC 471], this Court held:

"26\ 005Adm ssions if true and clear are by far the
best proof of the facts adnmtted. Adm ssions in

pl eadi ngs or judicial adm ssi ons admi ssi bl e under
Section 58 of the Evidence Act, made by the

parties or their agents at or before the hearing of
the case, stand on a hi gher footing than evidentiary
admi ssion. The former class of adnissions are

fully binding on the party that nakes them and
constitute a waiver ‘of proof. They by thensel ves

can be nade the foundation of the rights of the
parties. On the other hand evidentiary adm ssions
which are receivable at the rival as evidence are by
t hensel ves not concl usi ve. They can be shown to

be wrong."

(See al so Bi swanath Prasad and Ot hers Vs. Dwarka Prasad and
Gt hers, AIR 1974 SC 117)

In Vi swal akshm Sasi dharan (Ms.) and Ot hers Vs. Branch Manager
Syndi cat e Bank, Bel gaum [(1997) 10 SCC 173], this Court held:

"\ 0050n the other hand, it is admtted that due to
slunp in the market they could not sell the goods,
realize the price of the finished product and pay
back the loan to the Bank. That adm ssion stands
in their way to plead at the |ater stage that they
suffered | oss on account of the deficiency in
service..."

Judi ci al Adm ssions by thensel ves can be made the foundations of  the
right of the parties.

In Ms. Mdi Spinning & Waving MIls Co. Ltd. and another Vs.
Ms. Ladha Ram & Co. [AIR 1977 SC 680], the law is stated in the
foll owi ng ternmns:
"10. It is true that inconsistent pleas can be made
in pleadings but the effect of substitution of
par agraphs 25 and 26 is not naking inconsistent
and alternative pleadings but it is seeking to
di spl ace the plaintiff conpletely fromthe
admi ssions made by the defendants in the witten
statenment. If such amendnents are all owed the
plaintiff will be irretrievably prejudi ced by being
deni ed the opportunity of extracting the adm ssion
fromthe defendants. The High Court rightly
rejected the application for amendnent and agreed
with the trial Court."
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In the instance case, the Respondent No.1l even did not anmend the
conpany petition by wthdrawing the admi ssions or resiling thereform

I n Kaveri pat nam Subbaraya Setty Annai ah Setty Charities Trust Vs.
S. K Viswanatha Setty [(2004) 8 SCC 717], this Court deprecated raising a
plea for the first tinme before the appellate court without anmendrment of plaint
hol di ng that when naterials to substantiate such plea had not been brought
on record and, thus, it is inpermssible to consider the sane, stating:

"13\ 005However, there is no material placed on
record by way of pleadings to show whether the
appel lant is a religious or charitable institution
The pl aint was never anended. The appell ant

seeks exenption. Exenption needs to be all eged
and proved. Qpportunity is required to be given to
the respondent to neet the plea of exenption. In
the circunstances, we are in agreenent with the

vi ew expressed by the H-gh Court that the said
pl ea was not open to the appellant at the stage of
second appeal, particularly, in the absence of any
material available/'to substantiate such plea."

In Heeral all Vs. Kalyan Mal and Others [(1998) 1 SCC 278] follow ng
Modi Spi nning (supra), it was observed:

"9\ 005The facts of the present case are entirely

di fferent and consequently the said decision also
cannot be of any help for the | earned counsel for
the respondents. Even that apart the said decision
of two | earned Judges of this Court runs counter to
a decision of a Bench of three |l earned Judges of
this Court in the case of Mdi Spinning and

Weaving MIls Co. Ltd. v. Ladha Ramand Co.,

(1977) 1 SCR 728 : (AIR 1977 SC 680). In that

case Ray, C J., speaking for the Bench had to

consi der the question whether the defendant can be
allowed to anend his witten statenent by taking

an inconsistent plea as conpared to the earlier plea
whi ch contained an adm ssion in favour of the
plaintiff. It was held that such an inconsistent plea
whi ch woul d di splace the plaintiff conpletely from
the adm ssions made by the defendants in the
witten statenent cannot be allowed. If such
amendnments are allowed in the witten statenent
plaintiff will be irretrievably prejudi ced by being
deni ed the opportunity of extracting the adm ssions
fromthe defendants\005."

It was al so observed

"12. In our view, therefore, on the facts of this case
and as discussed earlier, no case was nade out by

the respondents, contesting defendants, for

amending the witten statenment and thus

attenpting to go behind their adm ssion regarding

5 out of 7 remmining itens out of 10 listed

properties in Schedul e-A of the plaint\005"
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(See also Ms. ABL Ltd., Durgapur, Burdwan Vs. Radha Gobi nda Chatak &
O's., 1999 (1) CHN 645) and Krishna Gupta & O's. Vs. Madan Lal & Os ,

2002 (96) DLT 829).

In view of our findings aforenentioned, it must be held that having
regard to the adm ssion nmade by the Respondent No. 1 in her pleadings as
regard broad-basing of the conpany and i ssuance of 6475 shares in favour
of the Appellants herein and further in absence of any pl eadi ng of
conmi ssion of fraud on the part of the Appellant No. 1 herein, the Hi gh
Court committed a manifest error in issuing the inpugned directions.

Once the aforenentioned facts are not in question, the conpany
petitioner cannot take a stand different fromthat raised in her petition sinply
on the ground that other and further reliefs were clained by anending the
reliefs portion. Rel i efs could be granted by the court had the naterial facts
necessary to prove her case been pl eaded and proved. In absence of any
pl eadi ng, no evidence would be adnmissible and the court as is well-known
ordinarily would not grant any relief which has not been pleaded.

QUASI - PARTNERSHI P Y026 FAM LY COWMPANY \ 026 CORPORATE VEI L:

A conpany incorporated under |Indian Conpanies Act is a body
corporate. However, in certain situations, its corporate veil can be lifted.
(See Kapila Hi ngorani vs. State of Bihar [(2003) 6 SCC 1])

The Court, however, has made a cl ear distinction between a famly
conpany, a private conpany and a public limted conpany. The true
character of the company, the business realities of the situation should not be
confined to a narrow |l egalistic view. [See Needl e |Industries (supra)]

It is now well-known that principles of quasi-partnership is not
foreign to the concept of Conpanies Act. For the purpose of grant of relief
the principles of partnership had been applied even in a public limted
conpany. (See Loch and another Vs. John Bl ackwood Ltd., 1924 AC 783,
Ebrahimi Vs. Westbourne Galleries Ltd. and others, 1972 (2) Al ER 492).

The principles applicable to the winding up of a conpany contained in
Section 44(g) of the Indian Partnership Act was applied in a w nding up
petition under Section 433 (f) of the Conpanies Act by a 3-Judge Bench of
this Court in H nd Overseas Private Ltd. Vs. Raghunath Prasad
Jhunj hunwal | a and another [AIR 1976 SC 565] foll owi ng Ebrahinm (supra).
However, it was observed that when nore than one famly or several friends
and rel atives together forma conmpany and there is no right as such agreed
upon for active participation of nenbers were sought to be excluded from
managenent, the principles of dissolution of partnership cannot be liberally
i nvoked.

In Kilpest Pvt. Ltd. and OGthers Vs. Shekhar Mehra [(1996) 10 SCC
696], it was stated:
"11. The pronoters of a conpany. whether or not
they were hitherto partners, elect to avail of the
advant ages of formng a limted conmpany. They
voluntarily and knowi ngly bind thensel ves by the
provi si ons of the Conpanies Act. The submni ssion
that a limted conpany should be treated as a
qguasi - partnershi p should, therefore, not be easily
accepted. Having regard to the wi de powers under
Section 402, very rarely would it be necessary to
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wi nd up any conpany in a petition filed under
Sections 397 and 398.

12. The present was a petition under Sections 397
and 398. The Division Bench exercised power

under Section 402 to appoint Mehra as a Director
to protect his interest and guard agai nst

m smanagenent. It required Dubey to return to the
conpany the sumof Rs 52,875 which he had

wongly appropriated to himself. It directed the
Regi strar of Conpanies to enquire into other

al  egations of msconduct in which it found, prinma
facie, substance; and we nmay say inmmediately that
we have perused the report filed by the Registrar
of Conpani es whi ch shows that no substance was,
ultimately, found therein. W agree with the

Di vi sion Bench that this was no case for wi nding
up the conpany and mnust di sm ss the appeal filed
by Mehra.™"

(‘'See al so Dabhol Power Co. (supra), para 43)

Kil pest Pvt. Ltd. and Cthers Vs. Shekhar Mehra [(1996) 10 SCC 696],
wher eupon M. Desai placed strong reliance, thus, cannot be said to be an
authority for the proposition that for no purpose whatsoever the principles of
guasi - partnership can be applied to an incorporated conpany. The rea
character of the conpany, as noticed herei nbefore, for the purpose of
judgi ng the dealings between the parties and the transactions which are
i mpugned may assume significance-and in such an event, the principles of
quasi -partnership in a given case may be invoked.

The ratio of the said decision, with respect, cannot be held to be
correct as a bare proposition of |aw,as was urged by M. Desai, being
contrary to a larger Bench judgnments of this Court and in particul ar Needl e
I ndustries (supra). It is, however, one thing to say that for the purpose of
dealing with an application under Section 397 of the Conpanies Act, the
court would not easily accept the plea of quasi-partnership but as has been
held in Needl e Industries (supra), the true character of the conpany and
other relevant factors shall be considered for the purpose of grant of relief
havi ng regard to the concept of quasi partnership

FI NDI NGS:
The upshot of our aforenentioned di scussions is:

(i) The Appellant No. 1 had no fiduciary duty to informthe
Respondent Nos. 1, 12 and 13 herein as regard the benefit or
ot herwi se of opting for allotment of shares.

(ii) The Respondent No. 1 herein in her conpany petition having
admitted the factum of broad-basing of the conpany by issuance of
15000 additional equity shares and all otment of 6475 shares in
favour of the Appellants herein cannot now be permitted to turn
around and raise the correctness or validity thereof. However,

al l ot ment of 3000 shares in favour of the Appellants and 500
shares in favour of the Respondent No. 12 purported to be out of
8000 shares allotted to FRG are bad in | aw.

(iii) The Respondent No. 1 herein had not been able to prove any act of
oppr essi on as agai nst the Appellant No. 1.

(iv) The clai mof the Respondent No. 1 as regards declaration of her
title and/ or allotnent of 8000 shares is not tenable in law. The

all eged right of the Respondent No. 1 to claimtitle over the said
shares as a class 1 heir of Fatehsi nh Gaekwad cannot be
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determned in an application filed under Sections 397 and 398 of
the Conpanies Act and in particular having regard to the fact that
the said question is pending adjudication in a duly instituted civi
suit.

(v) Transfer of 9415 shares by the Appellants in favour of Indreni by
itself was not an act of oppression keeping in view of the fact that

the entire shares of the said conpany were held by the Appellants

alone and in any event the notice of transfer having been rescinded,

the Appellants continue to be the owner in respect thereof.

CONCLUSI ON

For the reasons aforenentioned, the inpugned judgnents of the
Di vi si on Bench cannot be sustained which is set aside accordingly. The
appeal s are allowed in part and to the extent nentioned herei nbefore with
the follow ng directions:

(A 't is hereby declared that the allotment of shares fromthe additiona
share capital had been increased pursuant to the resolution of the
Extraordi'nary General Meeting held on 17th Decenber, 1987 and the

resol ution of the Board of Directors dated 8.1.1988 shall be treated as

valid and effective except the allotnment of 3000 shares in favour of

Prat apsi nh S. Gaekwad and Priyadarshiniraje S. Gaekwad and 500

shares in favour of 'Respondent No. 12 herein. The register of the

nmenbers and ot her records of the conpany will stand rectified

accordi ngly.

(B) The Board of Directors shall consider the question as regard shifting
of the office of the Conpany to Surat from Baroda. The records of
the conpany, if any, in possession of any of the nenbers or any ot her
director shall be restored to the Registered Office of the Conpany
failing which it would be open to the conpany to initiate appropriate
proceedi ngs before appropriate forum-~ An Extraordi nary Cenera
Meeting of the Sharehol ders of the Company will be convened on 26th
February, 2005 at 11.00 a.m at Baroda for appointment of the
directors of the conmpany on the basis of the shares respectively held
by themas also the Articles of Association and in accordance with
this order of this Court.

(O The aforesaid neeting will be conducted under the Chairmanship of a
nom nee of the Registrar of the Conpanies.

(D) Al the shareholders will be entitled to vote by thensel ves or through
their proxies at the said neeting for appointnment of the directors of
t he company.

(EB) The Regi strar of the Companies shall for the purpose of hol ding the
said neeting shall issue notices thereof to the sharehol ders and may

get the said notice published in newspapers one in English and one in
Gujarati for circulation in the area

(F) Costs of publication and issuance of such notice shall be borne by the
conpany. Appellant No. 1, however, shall deposit a sum of

Rs. 30, 000/ - before the Registrar of the Conpanies within tw weeks

fromdate for nmeeting the requisite expenditure thereof. The said sum

of Rs. 30000/- shall be reinbursed to Appellant No. 1 by the conpany

within four weeks fromthe date of the neting.

(9 The Appellant No. 1 shall further supply the names and addresses of
the sharehol ders of the conpany to the Registrar of conpany within
two weeks from date

(H) The Regi strar of the Companies or his nominee shall be entitled to
seek assistance for peaceful conducting of the meeting from such
authority or authorities as nmay be considered necessary.
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(1) No adj ournnent notion nmay be entertai ned.

(J) Let a copy of this order be forwarded to the Regi strar of Conpanies
by the Registry of this Court forthwith for appropriate action.




