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ACT:

Bonbay Industrial Relations Act, 1946 (Bonbay Act No. Xl of
1947), s. 80 r/w s 27A, scope of-Ri ght of < the individua
enpl oyee to appear or act in a proceeding under the 1946
Act, where a representative uni on has entered appearance as
the representative of the enpl oyees:

HEADNOTE

Respondent No. 1 is an undertakingin the Textile Processing
Industry which was recognised as such wunder the Bonbay
Industrial Relations Act. Respondent No. 2 nanely, the
Gener al Wor ker s’ Uni on, Bhadr a, Ahmedabad is a
representative wunion of all the enployees of the various
undert aki ngs regi stered by the Registrar as undertakings in
the Textile Processing Industry in the local area of
Ahrmedabad city and city Tal uka irrespective of the fact that
the enployees of any of the aforesaid undertakings nay or
may not be nenbers of the representative union and is
regi stered and recognised as such under the provisions  of
the Act. An industrial reference No. 176/1976 was made to
the Industrial Court at Ahnedabad on 27-7-76 as respondent
No. 1 did not agree to a desire of respondent No. 2 for a
change in respect of classification, pay scales, dearness
al | owance, casual |eaves, festival holidays and certain
other industrial matters. 1In May, 1976 a new rival /union
was forned under the nane and style of "New Labour - Genera

Trade Uni on, Ahmedabad" which was regi stered under the Trade
Uni ons Act on June 3, 1976. This new Union by its letter
dated June 8, 1976, raised certain demands regardi ng issue
of permanent entry passes, casual |eave, festival holidays,
provident fund, Enployees State Insurance Schene, bonus,
dearness all owance which were not heeded to by respondent
No. 1 on the ground that the Union could not be treated as a
representative wunion under the Act. Since every effort of
theirs failed to elicit any response fromrespondent No. 1,
the New Union gave a strike notice on Septenber 2, 1976

Pursuant thereto 131 enpl oyees of respondent No. 1 went on
strike on Septenber 24, 1976, whereupon an application No.
1455/ 76. was made on the follow ng day, by respondent No. 1
to the Third Labour Court at Ahnedabad u/s. 79(1) and (4)
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rfw ss. 78(1)(A(C and 97(1) of the Act for a declaration
that the action of the workers nentioned in Annexures 'A
and 'B' to the application amounted to an illegal strike.
In the said proceedings respondent No. 2 appeared as the
representative and approved wunion for the processi ng
industry in the | ocal area where the mlls of respondent No.
1l are situate and filed witten statement adnitting that the
strike resorted to by the worknen was illegal. On Cctober
4, 1976, the appellant and five other enployees of
respondent No. 1 nmade an application to the said Labour
Court for impleading themas parties to the aforesaid
proceedi ngs No. 1455/76 and allowing them to appear and
defend the sane. On the sane day, the appellant and 15
ot her enployees of respondent No. 1 requested the Labour
Court to declare the strike as Ilegal. The aforesaid
application for being inpleaded as parties was rejected by
the Labour Court, as per-its order dated 6-10-76. On 12-10-
76, the Labour Court allowed the application No. 1455 of
1976 of respondent No. 1 u/s. 79(1) and (4) read with ss. 78
(1 ) (A (© and 97 (1 ) of the Act and declared that the
enpl oyees nentioned in Annexures A and 'B to t he
application resorted to an illegal strike we.f. 24-9-1976
the continuation whereof was also illegal as it had been
resorted to during the pendency of the reference No. 176 of
1976, wherein as/ a result of negotiations, an interim
settlenent was arrived at on Novenber 17, 1977. A specia
Cvil Application No. 1845/76 filed by the appellants wunder
Art. 227 of the Constitution for quashing the two orders of
the Labour Court dated 6-10-76 and 12-10-76 was dism ssed in
limne by the Gujarat High Court.

Di sm ssing the appeal by special |eave, the Court,
12-1114sC /77

388

HELD : (1) The legislative intent underlying the scheme of
the Bonbay Industrial Relations Act being to inculcate and
encourage the practice of collective bargaining so that the
| abour is neither exploited nor victimsed and industria
peace and harnony is ensured, the provisions of the Act are
designed to enphasize that if labour in an industry is
organi sed through its own union which is registered and
recogni sed under the Act, then it is that union ~which can
appear and do all acts and agitate matters in its
representative capacity for the labour and if it does choose
to appear or act, then no individual enployee is conpetent
to appear and present his point of view [392 B-(
(2)Section 80 of the Act makes it clear that the -Labour
Court can pernit the parties affected by the .dispute to
appear in the manner provided by ss. 80A to 80C of the  Act,
but the discretion conferred on the Labour . Court/ has
specifically been nmade subject to the provisions of ~ Chapter
V which deals with "representation of enployees and
enpl oyers and appearance on their behal f". [392 E-F]
(3)Section 27A of the Act consists of two parts. VWi | e
the second part contains the general rule prohibiting the
grant of permission to an individual enployee to appear  or
act in any proceeding under the Act except through the
representative of the enployees, the first part carves out
three exceptions to the said general rule which are
mentioned in s. 32, 33 and 33A of the Act. \Wereas the |ast
exception, that is, the one carved out by s. 33-A of the Act
rel ates to proceedings where the dispute is bet ween
enpl oyees and enpl oyees, the other two exceptions nentioned
in ss. 32 and 33 of the Act relate to proceedings in respect
of certain other disputes. Sections 32 and 33 of the Act,
no doubt, engraft exceptions on the aforesaid general rule
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enmbodied in s. 27A of the Act, the provisos appended thereto
specifically preclude individual enployees from appearing or
acting in any proceeding under the Act wher e t he
representative union enters appearance or acts as the
representative of enployees. [392 GH, 393 A-F]

Grja Shankar Kashi Ramv. The Gujrat Spinning and Waving
Co. Ltd [1962] 2 Supp. SCR 890 [1962] 2 L.L.J. 369 (S.C.)
and Textile Labour Association, Bhadra  Ahnedabad V.
Ahrmedabad M1l Oawners Associ ati on, Ahnedabad (1970)3 SCC 890
at p. 891, foll owed.

(4)Mal a fides or bona fides of a representative union has
no rel evance while considering the provisions of s. 27-A and
ss. 32 and 33 of the Act which taken together inpose an
absol ute ban on the appearance of any individual enployee in
any proceedi ng under the Act where the representation union
chooses to appear or act as representative of the enpl oyees.
In case the enployees find that-the representative union is
acting ~in a manner which is prejudicial to their interest,
their renedy lies in invoking the aid of the Registrar under
Chapter . Il of “the Act and asking him to cancel the
regi stration of the union. [395 A (]

Grja Shankar Kashi Ramv. The Gujarat’ S inning & Waving
Co. Ltd. [1962] 2 Supp. SCR 890=(1962) 2 L.L.J. 369(S.0Q
appl i ed.

N. M Naik v. Golaba Land MIIls (1960) L.I1.J. 448, over-
rul ed.

(5) A conbi ned readi ng of ss. 80, 27A 30, 32 and 33 of the
Act | eaves no roomfor doubt that consistent with its avowed
policy of preventing the exploitation of the workers and
augnenting their bargaining power, the Legislature has
clothed the representative —union with plenary power to
appear or act on behal f of enployees in-any proceedi ng under
the Act and has deprived the individual enployee or  worknman
of the right to appear or act, in-any proceedi ng under the
Act where the representative union enters appearance or acts
,iS representative of enployees. [383 B-(

Grja Shankar Kashi Ramv. The Qujarat Spinning & Waving
Co. Ltd. [1962] 2 Supp. SCR 890=(1962) 2 L.L.J. 369 (S.C.),
appli ed.

(6)In the instant case (a) neither the appellant nor his
ot her co-enpl oyees had any | ocus standi to appear or act _as
i ndi vi dual enpl oyees in the proceedings initiated by
respondent No. 1 in which respondent No. 2 which is a
representative wunion in the industry in the |ocal area had
the right to appear and act as the representative of the
enployees in the industry and did appear or act as such
[395 G H

389

(b) The new union to which the appellant and sone of  his
co-enpl oyees bel onged woul d have no right to appear or act
on behalf of the appellant or his co-enployees- in the
proceedings initiated by respondent No. 1 as it had not been
regi stered and recognised as the representative union of
enpl oyees under the Act. [396 A]

[In view of the abstention of the parties from addressing
the court regarding the legality or otherw se of the strike,
the court refrained frommaking any observation in regard
thereto.]

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 21 11 of
1977.

Appeal by Special Leave, fromthe Judgnent and Order dated
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16-11-76 of the, GQ@jarat H gh Court in Special Civi
Application No. 1 845 of 1976.

B. Datta and K. Kumar for the Appellant.

Y. S. Chithey, V. N Ganpule, Mikul Mudgal, M R  Gehan
and

Ms. V. D. Khanna for Respondent No. 1.

V. M Tarkunde, K. L. Hathi and P. C. Kapur for Respondent
No.

The Judgnent of the Court was delivered by

JASWANT SINGH, J. This appeal by special Ileave which is
directed against the order dated Novenber 16, 1976 of the
Hi gh Court of Gujarat at Ahnmedabad summarily dism ssing
Special Civil Application No. 1845% of 1976 filed by the
appel I ant and anot her under Article 227 of the Constitution
raises an interesting question regarding the right of
i ndi vi dual enpl oyees to appear or act in a proceeding under
the Bombay | ndustrial Relations Act, 1946 (Bonbay Act No. Xl
of 1947)  (herein,after referred to as "the Act’) where a
representative union has entered ,appearance as the
representative of the enpl oyees.

The facts and circunstances giving rise to this appeal, in
brief, are

Respondent No. 1 herein viz. The, Kimatrai Printers and
Processors Pvt. Ltd. Ahnedabad is an undertaking in the
Textile Processing |Industry which was recognised as such
vide Notification No. KH SHMZ 2724/ RU dated Septenber 13,
1974 issued by the Assistant Registrar, Bonbay Industria
Rel ations Act in exercise of the powers conferred on him
under section 11(1) of the Act.  Respondent No. 2 viz. the
General Workers Uni on;, Bhadra, Ahnedabad is a representative
union of all the enployees of the various -undertakings
regi stered by the Registrar ,as undertakings in the  Textile
Processing Industry in the |ocal area of Ahnedabad City and
city Taluka irrespective of the fact that the enpl oyees of
any of the aforesaid undertakings may or nmay not be menbers
of the representative union and is registered and recogni sed
as such ,under the provisions of the Act. In 1975, 'the said
union raised demands regardi ng wages dearness allowance,
washi ng all owance, supply of shoes, unifornms, and casual
hol i days. As the demands were not agreed to, the dispute
was taken in conciliation which culmnated in an amnicable
settl enent between the parties on the basis whereof an award
was nmade by the Industrial Court on Septenber 29, 1975. On
Decenmber 22, 1975, respondent No. 2 gave a notice under sub-

section (2) of section 42 of the Act intimting thereby
its desire for a change

390

in respect of «classification, pay scal es, dear ness

al | owance, casual |eave, festival holidays and certain other
industrial matters. The notice was followed by two /other
noti ces dat ed Mar ch 22, 1976 and Mar.ch 27,
1976under t he same provi si on of the Act .
The di spute not having been settled by the parties am cably,
the same was taken in conciliation whi ch failed.
Consequently on July 27, 1976, a reference being Reference
No. 176 of 1976, was made to the Industrial Court at
Ahrmedabad under section 73-A of the Act, wherein as a result
of negotiations, an interimsettlement appears to have been
arrived at on Novenber 17, 1977. Meanwhile, the workers of
respondent No. 1 struck work with effect from Septenber 24,
1976 whereupon an application being application No. 1455 of
1976 was made an the following day by the respondent to the
Third Labour Court at Ahmedabad under section 79(1) & (4)
read with section 78(1) A (C and section 97(1) of the Act
for a declaration that the aforesaid action of. the workers
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nmentioned in Annexures 'X and 'B to the application
amounted to an illegal strike. A public notice regarding
the filing of this application was given in 'Qujarat
Samachar’ on Septenber 27, 1976 and a copy thereof was also
affixed on the notice board of respondent No. 1. |In the
proceedi ngs taken upon the said application of respondent
No. 1, respondent No,. 2 appeared as the representative and
approved union for the processing industry in the local area
where the mills of respondent No. 1- are situate, and filed
witten statenent admitting that the, strike resorted, to by

the, workmen was illegal. Wthout neaning to burden the
record unnecessarily but with a view to conplete the
narrative, it may be stated that in May, 1976, a new union

of workers enployed in the concern of respondent No. 1 was
fornmed under the nane and style of ' New Labour General Trade
Uni on’ Ahmedabad whi ch was regi stered under the Trade Unions
Act on June 3, 1976. Vide its letter dated June 8, 1976,
the new union rai sed demands regardi ng i ssue of permanent
entry | passes, casual |eave, festival holidays, provident
fund, Enployees State |nsurance, Bonus, Dearness Allowance
etc. which were not heeded to by respondent No. 1 on the
ground t hat the wunion could not be treated as a
representative union-under the Act. The rem nders sent by
the new union on June 21, 1976, June 29, 1976 and July 2,
1976 were al so ignored by respondent No. '1. On July 6, 1976,
the new union suggested a few names of ‘its nmenbers to
respondents No,. 1 for the purposes of negotiation and
requested it to fix a date for that purpose before July 10,
1976. As the attenpt at negotiation also failed to evoke a
favourabl e response fromrespondent No. 1, the new union
nmade a representation to Labour Conm ssioner on July 10,
1976. A further representation nade by the workmen to the
Managenent of respondent No. 1 on August 15, 1976 which was
followed by representations to the Governor of CGujarat on
August 18, 1976 and August 25. 1976 also failed to elicit
any response fromrespondent No. 1. Thereupon, the, new
union gave a strike notice on Septenber 2, 1976  pursuant
thereto 131 enpl oyees of respondent No. 1 went on strike on
Sept enber

On Cctober 4, 1976, the appellant and five other enployees
of respondent No. 1 made an application to the Labour Court
praying that they may be inpleaded as parties to - the
af oresai d proceedi ngs

391

initiated by respondent No. 1 and allowed  to -appear and
defend the sane. By neans of another application of the
even date, the appellant and fifteen other enpl oyees of the
respondent requested the, Labour Court to declare the strike
as |egal. The former application was rejected by /the,
Labour Court vide order dated Cctober 6, 1976. On - COctober
12, 1976, the Labour Court allowed the aforesaid application
of respondent No. 1 under section 79(1) & (4) read wth
section 78(1) A (C and section 97(1) of the Act and
declared that the enpl oyees nentioned in Annexures 'A" -and
"B’ to the application resorted to an illegal strike wth
ef fect from Septenber 24, 1976 and the continuation thereof
was also illegal as it had been resorted to during the
pendency of the aforesaid Reference No. 176 of 1976.
Aggri eved by these orders, the appellant and Kanmalgiri, two
of the aforesaid six enployees, filed, as already stated,
Special Cvil Application No. 1845 of 1976 in the Hi gh Court
of Qujarat at Ahnedabad under Article 227 of the Con-
stitution praying that the aforesaid orders dated Cctober 6,
1976 and COctober 12, 1976 passed by the Labour Court be
guashed. They al so asked for a declaration that the strike
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resorted to by the enpl oyees of respondent No. 1 pursuant to
the, aforesaid notice of strike given by their new union was
just, proper and | egal and that the enployees who resorted
to the strike continued to be in service of respondent No. 1

wi thout any break or interruption. The said enployees
further prayed that respondent No. 1 be directed to award
full wages to the enployees who went on strike. for the

period comrencing from Septenber 24, 1976 (when t hey
initially went on strike) to the date, of resunption of work
by them Vide its order dated Novenber 16, 1976, the Hi gh
Court summarily dismssed the petition and declined to, give
| eave to appeal to this Court. The appellant thereupon made
an application to. this Court for Special Leave which was
granted. This is howthe matter is before us.

Appearing on behalf of the appellant, M. B. Dutta has
contended that the order of the H gh Court dated Novenber
16, 1976 dismissing inlimne the aforesaid petition No.
1845 of 1976 submtted by the appellant and his co-enpl oyee,
Kamal giri, under Article 227 of the Constitution thereby
uphol ding the aforesaid orders of the Labour Court and
di sm ssing the applicationof the appellant and his five co-
enpl oyees for being inpleaded as parties to the aforesaid
application of respondent No. 1 under section 79(1) & (4)
read with section 78(1) A (C and section 97(1) of the Act
is erroneous and cannot be sustained on a true
interpretation of section 80 of the Act which confers a
right on every individual enployee to appear before the
Labour Court and contest on application under section 79 of
the Act which may threaten to adversely affect ~ his rights

and i nterests. M. ~Dutta has also wurged t hat the
application could not have been rejected in view of the two
exceptions engrafted on section 27 of the Act.” M. Dutta

has finally urged that in any event, the application ought
to have been allowed and the individual enployees permitted
to appear and contest the aforesaid application of
respondent No. 1 as the stand taken by the representative
union in regard thereto was mala fide and, against their
i nterests.

392

t hat it was respondent No. 2 alone, which was the
representative wunion, and not the appellant or ~-any other
i ndi vi dual enpl oyee who had a right to appear and act in the
aforesaid proceedings initiated by respondent No. 1 ~before
t he Labour Court.

For a proper appreciation of the rival contentions advanced
by counsel for the parties, it is necessary to refer to
section 80 and ot her rel evant provisions of the Act. Before
doing so, it is necessary to bear, in mnd that the
| egi slative intent underlying the scheme of the Act being to
i ncul cate and encourage the practice of col l ective
bargaining so that the labour is neither exploited nor
victim zed and industrial peace and harnony is ensured, the
provisions of the Act are designed to enphasize that if
[ abour in an industry is organised through its own union
which is registered and recogni sed under the Act, then it is
that wunion which can appear and do all acts and agitate
matters in its representative capacity for the | abour and if
it does choose to appear or act then no individual enployee
is conpetent to appear and present his point of view Wth
these prefatory observations, we proceed to advert to the
rel evant provisions of the Act.

Section 80 of the Act provides : "con receipt of an
application under section 79, the Labour Court shall issue a
notice to all parties. affected by the dispute, in the

manner provided by rules under section 85. Subject to the
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provisions of Chapter V, the Labour Court nay pernit the
parties so affected to appear in the manner provided by the
provi sions of sections 80A to 80-C. The Labour Court shal
then hold an inquiry".
A plain reading of the above section which was substituted
for the original section 80 by the Bonbay Act 49 of 1955
nmakes it clear that the Labour Court can permt the parties
affected by the dispute to appear in the nmanner provided by
sections 80-A to 80-C of the Act but the discretion
conferred on the Labour Court has specifically been nmade
subject to the provisions of Chapter-V which deals wth
"representation of enployees and enpl oyers and appearance on
their behal f" and contai ns anongst other provisions section
27-A which is in the following ternms : -
"27-A. Save as provided in sections. 32, 33,
and 33-A, no enployee shall be allowed to
appear or _act in-any proceedi ng under this Act
except t hr ough the representative of
enpl oyees".
This section, it would be noted, consists of tw Parts.
Wil e the second part contains the general rule prohibiting
the grant of perm ssion to an-individual enployee to appear
or act in any proceeding under the Act except through the
representative, of enployees, the first. part carves out
three exceptions to the said general rule which are nention-
ed in sections 32, 33 and 33-A of the Act. Wereas the |ast
exception i.e. the one carved out by section 33-A of the Act
rel ates to proceedings where the dispute is bet ween
enpl oyees and enpl oyees, the other two exceptions nentioned
in sections 32 and 33 of the Act relate to proceedings in
respect of certain other disputes.
393
The term ' representative of enployees” as used in the above
guot ed section 27-A of the Act is defined in section 3 (32)
of the Act as nmneaning "a representative of enployees
entitled to appear or act as such under section 30."
This takes us to section 30 of the Act. This section which
sets out in preferential order the persons who are  entitled
to appear or act as representatives of enployees in any
industry in local area assigns the forenpst positionto the
representative union.
Now a conbi ned readi ng of sections 80, 27-A, 30, 32 and 33
of the Act |eaves no roomfor doubt that consistent with its
avowed policy of preventing the exploitation of the workers
and augnenting their bargai ni ng power, the Legislature has
clothed the representative union with plenary power to
appear or act on behalf of the enployees in any proceedings
under the Act, and has deprived the individual enployees or
workmen of the right to appear or act in any.  proceeding
under the Act where the representative union enters
appearance or acts as representative of enployees. W are
fortifid in this viewby a decision of this Court in Grja
Shankar Kashi Ramv. The Gujarat Spinning & Waving Co.
Ltd. (1) where Wanchoo, J. (as he then was) speaking for the
Court observed as follows
"I't will be seen that s. 27-A provides that no
enpl oyee shall be allowed to appear or act in
any proceedi ng under the Act, except through
the representative of enployees, the only
exception to this being the provisions of ss.
32 and 33. Therefore, this section conpletely
bans the appearance of an enployee or of any
one on his behalf in any proceeding after it
has once comenced except through the
representative of enpl oyees. The only
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exceptions to this conplete ban are to be

found in sections 32 and 33.

The first contention advanced by M. Dutta is,

therefore, overrul ed.
The second contention raised by M. Dutta is also devoid of
subst ance. Sections 32 and 33 of the Act no doubt engraft
exceptions on the aforesaid general rule enbodied in section
27-A of the Act but they are not helpful to the appellant as
t he provi sos appended thereto specifically precl ude
i ndi vidual enployees from appearing or acting in any
proceedi ng under-the Act where the representative union
enters appearance or _acts as the representative of

enpl oyees. It will be advantageous in this connection to
refer to the foll owi ng passage occurring in the decision of
this Court in Grja Shankar Kashi Ram V. The

Guj arat Spi nning & Wavi ng Co. Ltd. (supra), where Wanchoo,
"The  result therefore of taking ss. 27-A 32
and 33 together is that s. 27A first places a
conpl ete ban on the appearance of an enployee
in proceedings under the Act once it has
conmenced except through the representative of

enpl oyees. But  there are two exceptions to
this ban contained in ss. 32 and 33. Secti on
32 is concerned with all " proceedings before

the authorities and gives power to the

(1) 11962] 2 Supp. S.C/R 890 : 1196

(2) 2 L.L.J. 369 (S.O.

394

aut hori ties under the Act to permt an
enpl oyee hinself to appear ~even though a
representative of enpl oyees may have  appeared
but this pernission cannot be granted where
the representative wunion has appeared as a
representative of enployees. Section 33 which
is the other exception allows an enployee to
appear through any person in certain proceed-
ings only even though a representative of
enpl oyees m ght have appeared; but here / again
it is subject to this that no one else, not
even the enployee who might have nmade the
application, will have the right to appear if
a Representative Union has put in appearance
as the representative of enpl oyees. It is
quite clear therefore that the schene of the
Act is that where a Representative Union
appears in any proceedi ng under the -Act, no
one el se can be allowed to appear not even the
enpl oyee at whose instance the | proceedi ngs
m ght have begun under s. 42(4). But -~ where
the appearance is by any representative of
enpl oyees other than a Representative ' Union
authorities under s. 32 can pernit t he
enpl oyee to appear hinmself in all proceedi ngs
before them and further the enployee is
entitled to appear by any person in certain
proceedi ngs specified in s. 33. But whenever
t he Representati ve Uni on has made an
appearance, even the enployee cannot appear
many proceedi ng under the Act and the repre-
sentation must be confined only to the
Representative Uni on. The conpl ete ban
therefore laid by s. 27A on representation
otherwise than through a representative of
enpl oyees remai ns conpl ete wher e the
representative of enployees is the Repre-
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scntative Union that has appeared; but if the
representative of enployees that has appeared,
is other than the Representative Union then
ss. 32 and 33 provide for exceptions wth
which we have already dealt. There can
therefore be no escape from the conclusion
that the Act plainly intends that where the
Representative Union appears in any proceedi ng
under the Act even though that proceeding
m ght have commenced by an enpl oyee under s.
42(4) of the Act, the Representative Union
alone can_ represent the enployee and the

enpl oyee cannot appear or act in such
proceedi ng. "
The followi ng observation made by Hidayatullah, C. J. in

Textil e Laboour Association, Bhadra Ahmedabad v. Ahnedabad

M1l Omners Association, Ahmedabad(1) is al so, pertinent :-
"Readi ng these two sections (ss. 32 and 33 of
the Act), we find that it is quite clearly
stated in the provisos to the two sections
that no individual is allowed to appear in any
proceeding” in which the representative Union
has appeared  as the representative of the
enpl oyees.

The second contention raised by M. Dutta is al so,

therefore, repelled.

The |last contention of M. Dutta that in view of the fact

t hat while appearing as the representatiwve union in

respondent No. 1's aforesaid

(1) [1970] 3 S.C.C. 890-91

395

application No. 1455 of 1976, respondent No. 2 was not

acting for and on behalf of the enployees but was ' acting

mal a fide and against their interests, the appellant and his

five other co-enpl oyees should have been all owed to be added

as parties to the application and permtted to appear and

act therein has also no force. It has to be renenbered that

nal afi des or bonafides of a representative union has no

rel evance while considering the provisions of section 27-A

and sections 32 and 33 of the Act. which taken together

i npose an absol ute ban on the appearance of any -individual

enpl oyee in any proceeding under the -Act where the
representative union chooses to appear act as representative
of the enployees. 1|In case, the enployees find that the
representative wunion is acting in a nmanner - which is
prejudicial to their interests, their renmedy lies in
i nvoking the aid of the Registrar under Chapter Ill of the

Act and asking himto cancel the registration of the union
The follow ng observations nmade in Grja Shankar Kashi/ Ram
v. The Gujarat Spinning & Waving Co. Ltd. (supra) are
apposite in this connection :-
"But it is clear that bona fides or mala fides
of the representative of enployees can  have
nothing to do with the ban placed by s. 27A on
the appearance of any one else except the
representative of enployees, as defined in s.
30 and that if anyone el se can appear in any
proceeding we nust find a provision in that
behal f in either s. 32 or s. 33, which are the
only exceptions to s. 27A. It may be noticed
that there is no exception in s. 27A in favour
of the enployee, who nmight have nade an
application wunder s. 42(4), to appear on his
own behalf and the ban which is placed by s.
27A will apply equally to such an enployee.
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In order however to so en the rigour of the
provisions of s. 27A, for it may well be that
the representative of enployees nmay not choose
to appear in many proceedings started by an
enpl oyee wunder S. 42(4), exceptions- are
provided in ss. 32 and 33. The schene of
these three provisions clearly is that if the
Representative Uni on appears, no one else can
appear and carry on a proceeding, even if it
be begun on an application under s. 42(4) but
where the Representative Uni on does not choose
to appear there are provisions in ss. 32 and
33 whi ch permt others to appear in
proceedi ngs under the Act."
In view of the above quoted categoric and unequivoca
observations, the contrary observations nmade in NN M Naik
v. Colaba Land MI1Ts(1) on which strong reliance has been
pl aced by M. Dutta nust be treated as overrul ed.
We have, therefore, no hesitation in agreeing with the view
expressed by the Labour Court and the H gh Court and hol di ng
that neither the appellant nor his other co-enployees had
any |l ocus standi to appear or act as individual enployees in
the aforesaid proceedings initiated by respondent No. 1 in
whi ch respondent No. 2 which is the representative union in
the industry in the local area bad the right to
(1) [1960] 1 L.L.J. 440.
396
appear and act as the representati ve of the enpl oyees in the
industry and did appear or act as such. W nay observe here
in passing that even new union to which the appellant and
sone of his co-enpl oyee& belonged woul d have no. right to
appear or act on behalf of the appellant or his co-enpl oyees
in the aforesaid proceeding initiated by respondent No. 1 as
it had not been registered and recognised as t he.
representative uni on of enpl oyees under the Act.
In conclusion, we wish to nmake it clear that as |earned
counsel for the parties have abstained from addressing us
regarding the legality or otherwise of the aforesaid strike
in viewof the fact that it was not open to the appellant to
agitate that question because the Labour Court had refused
to add him as a party to respondent. No. 1's  aforesaid
application No. 1455 of 1976, we have refrained from naking
any observation in regard thereto.
In the result, the appeal fails and is hereby di smssed but
in themcircunstances of the case without any order as to
costs.
S R Appeal dism ssed-
397




