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Shant i~ Kumar Panda, the appellant before us | odged a conpl ai nt
with Station Oficer, Line Bazar, Jaunpur, whereupon the police filed a
report before the Sub-Divisional Mugistrate (S.D.M) Sadar, Jaunpur
who made a prelimnary order under Section 145(1) of the Code of
Crimnal Procedure;, 1973 (hereinafter referred to as 'the Code’, for
short) recording his satisfaction that a dispute, likely to cause a breach
of the peace, exists concerning the shop, which is the subject matter
of dispute (hereinafter referred to as 'the shop’, for short) between the
appel | ant and one Kanta Prasad (not a party in this appeal) and
requiring both of themto attend his court and put in the witten
statenents of their respective clains as respects the fact of actua
possessi on of the shop. The learned S.D.M al'so found that the case
was one of energency and therefore he directed the shop to be
attached under Section 146(1) of the Code. The prelimnary order
under Section 145(1) and the order of attachnent under Section
146(1) were both made on 16.5.92. Kanta Prasad appeared and
stated that he had nothing to do with the shop and the owner of the
property, who was al so in possession thereof, was one Shakuntal a
Devi (respondent No.1l herein, hereinafter referred to'as 'the
respondent’, for short). Kanta Prasad also subnitted that the
appel l ant had deliberately not inpleaded the respondent asa party to
the proceedings as he was in collusion with the police and wanted to
deprive Shakuntal a Devi of her |awful possession over the shop
Shakunt al a Devi, on becom ng aware of the proceedi ngs (obviously on
the informati on provided by Kanta Prasad), noved an application
before the learned S.D.M stating that she was a party interested in
the subject matter of dispute and as she was in peaceful possession of
the shop, she ought to have been joined as party to the proceedings
and as that not done, she prayed for her inpleadnent and an
opportunity of being heard.

The learned S.D.M kept the application filed by the respondent
pending till 6.7.92 when the proceedings were directed to be di sposed
of by a final order. No opportunity was allowed to the respondent to
join in the proceedings and to file her own clainms as to the possession
of the shop. The learned S.D.M held that the appellant was in
possessi on over the disputed shop on the date of the passing of the
prelimnary order as also in the two nmonths prior thereto. Having
made that declaration the learned S.D.M directed that until the rights
were determ ned by the conpetent court, the shop shall be released in
favour of Shanti Kumar Panda, the appell ant.

Shakunt al a Devi, the respondent and Kanta Prasad both
preferred revision petitions against the order of the learned S.D.M By
order dated 27.2.93 the | earned Additional Sessions Judge directed the
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revision to be dism ssed by holding that the order of the |earned

S. DM did not suffer fromany infirnmity. Both these orders were put in
i ssue by the respondent and Kamta Prasad by filing a petition under
Article 226 of the Constitution in the Hi gh Court which too was

di sm ssed on 6.12.93. One of the reasons which has prevailed with

the Hi gh Court for dismssing the petition is that the respondent had
al ready approached the Civil Court and the jurisdiction of the Cvi
Court havi ng been invoked, which was an efficacious alternative

renedy available to the respondent, it was not appropriate for the

Hi gh Court to entertain the wit petition and exercise its jurisdiction
under Article 226 of the Constitution

Soon after the decision by the | earned Additional Sessions Judge
on 27.2.93, Shakuntala Devi;, the respondent, filed civil suit No.283 of
1993 based on title, seeking a permanent preventive injunction
agai nst Shanti Kumar Panda, the appellant herein. Kanta Prasad who
al one was i npl eaded by the respondent as the party in the
proceedi ngs under Sections 145/ 146 of the Code was not inpl eaded as
a party in the civil suit filed by the respondent Shakuntal a Devi,

i nasmuch ‘as 't he inmpl eadnent of Kanta Prasad who was not claim ng

any interest and not even possession- over the shop was considered to
be unnecessary. The respondent al so sought for an ad-interim
preventive injunctionso as'to protect her possession over the shop.
By order dated 5.8.95 the |earned Civil Judge all owed the application
filed by the respondent and directed the appellant to remain restrained
frominterfering with the possessi on of ‘the respondent over the shop
The learned Civil Judge also directed a court officer to go at the site of
the shop and after opening the locks to put the respondent in
possessi on of the shop. It would be relevant to note some of the
observations, pungent to sonme extent, nade by the |earned G vi

Judge during the course of his order. The |learned Civil Judge observed
that the proceedi ngs under Sections 145/146 of the Code had

proceeded in the absence of the respondent who was not even all owed
an opportunity of being heard though she was the real person claimnng
possession and also title over the shop. The |earned Judge said -
"She was not even offered the opportunity of being

heard. The real fact is that after the death of Snt.

Tapesara the anti social elenments conspired to grab

her house and shop and under that conspiracy the

sister of Tapesara, i.e., Shakuntal a Plaintiff whose

possessi on was over the di sputed house and shop

wanted to eject her forcibly and the adm nistration

fully helped in evicting the plaintiff fromher house

and shop\ 005\ 005..it is clear that the plaintiff was in

possession and still she is in possession. -~ Mrely by

taki ng advantage of the condition of the plaintiff

the Sub-Inspector and the S.D.M under the

proceedi ng under Section 145 Cr.P.C. got | ocked

the shop and house and the plaintiff is again

entitled to live therein. |If it is not so any one could

t ake possessi on of any one’s house in collusion

with the adnministration. The day it is done that

day will become a synbol of injustice in the

soci et y\ 005\ 005\ 005\ 005The one who is not a party to the

proceedi ng under Section 145 Cr.P.C. the finding

gi ven under Section 145 Cr.P.C. is not binding on

him™"

The appel l ant preferred a m scel |l aneous appeal. The | earned
District Judge, vide his order dated 15.11.95, allowed the sane and
set aside the order dated 5.8.95 passed by the learned G vil Judge.
The principal reason which has prevailed with the | earned District
Judge was that the proceedi ngs under Section 145 of the Code having
term nated in favour of Shanti Kumar Panda, the appellant, the tria
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court was not justified in issuing the order of injunction unless and
until the order of the learned S.D.M was superseded by a decree of
the Cvil Court and that no injunction can be granted when the

di sputed property is in custodia | egis.

The respondent preferred a petition under Article 227 of the
Constitution. The High Court has allowed the petition, set aside the
order of the learned District Judge and restored the order passed by
the learned Cvil Judge. Feeling aggrieved by the order of the High
Court this appeal has been preferred by special |eave.

M. Sunil Gupta, the |earned Seni or Counsel appearing for the
appel l ant, has forcefully urged, placing reliance on the phraseol ogy
enpl oyed by the Parlianent in drafting Section 145 of the Code, that
once an order under Sections 145 and/or 146 of the Code has been
passed, finally terminating proceedi ngs thereunder, then it is only a
decree for eviction passed by a Civil Court in a suit based on title filed
by the party unsuccessful before the learned S.D.M which woul d
super sede 't he order passed by the Magi strate, which order continues
to remain in operation and ought to be respected not only by the
parties thereto but also by the Cvil Court. |In other words, he
submitted that an order of tenporary injunction inconsistent with the
order of the Magistrate under Sections 145/ 146 of the Code or
superseding it cannot be passed by the Cvil Court.

M. Jayant Bhushan, the | earned Seni or Counsel, who initially
represented the respondent before being designated as senior

advocate, appeared at the tine of hearing and subnitted that though

he was not instructed to appear yet he is available to assist the Court
to place the correct legal position in spite of his having given up the
brief to the respondent. W appreciate the gesture shown by him He
has adopted a line of reasoning opposite to the one adopted by M.
Suni| CGupta and has supported the order of the trial court restored by
the H gh Court. The rival subm ssions made before us raise certain

i mportant issues touching the value and efficacy of the final order
passed under Sections 145/ 146 of the Code in the proceedi ngs

wherein that order is called in question

Sections 145 and 146 of the Code, insofar as they are 'rel evant
for our purpose are extracted and reproduced hereunder

"145. Procedure where dispute concerning
land or water is likely to cause breach of
peace. \026

(1) Whenever an Executive Mgistrate is satisfied
froma report of a police officer or upon other
information that a dispute likely to cause a
breach of the peace exists concerning any | and
or water or the boundaries thereof, within his
| ocal jurisdiction, he shall make an order in
witing, stating the grounds of his being so
satisfied, and requiring the parties concerned
in such dispute to attend his Court in person
or by pleader, on a specified date and tine,
and to put in witten statenents of their
respective clains as respects the fact of actua
possessi on of the subject of dispute.

(2) & (3) * k * * k *

(4) The Magistrate shall then, without reference to
the nmerits or the clainms of any of the parties

to a right to possess the subject of dispute,

pursue the statements so put in, hear the
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parties, receive all such evidence as may be
produced by them take such further evidence,

if any, as he thinks necessary, and, if possible,
deci de whet her any and which of the parties

was, at the date of the order made by him

under sub-section (1), in possession of the

subj ect of dispute :

Provided that, if it appears to the Magistrate
that any party has been forcibly and
wrongful l y di spossessed, within two nonths
next before the date on which the report of a
police officer or other information was
received by the Magistrate, or after that date
and before the date of his order under sub-
section (1), he may treat the party so

di spossessed as if that party had been in
possession on the date of his order under sub-
section (1).

(5) Nothing in this section shall preclude any party
so required to attend, or any - other person

i nterested, fromshowing that no such dispute

as aforesaid exists or has existed; and in such

case the Magistrate shall cancel his said order

and all further proceedi ngs thereon shall be

stayed, but, subject to such cancell ation, the

order of the Magistrate under sub-section (1)

shall be final

(6) (a) If the Magistrate decides that one of the
parties was, or should under the proviso to
sub-section (4) be treated as being, in such
possessi on of the said subject, he shall issue
an order declaring such party to be entitled to
possessi on thereof until evicted therefromin
due course of law, and forbiddingal

di sturbance of such possession until such

evi ction; and when he proceeds under the
proviso to sub-section (4), may restore to
possession the party forcibly and wongfully

di spossessed.

(b) The order nade under this sub-section
shal |l be served and published in the nmanner
laid in sub-section (3)."

146. Power to attach subject of dispute and to
appoi nt receiver. \026

(1) If the Magistrate at any tinme after naking the
order under sub-section (1) of Section 145

consi ders the case to be one of energency, or

if he decides that none of the parties was then
in such possession as is referred to in Section
145, or if he is unable to satisfy hinself as to
whi ch of them was then in such possession of

the subject of dispute, he may attach the

subj ect of dispute until a conpetent Court has
determ ned the rights of the parties thereto
with regard to the person entitled to the
possessi on t her eof

Provided that in the event of a receiver being
subsequently appointed in relation to the
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subj ect of dispute by any Civil Court, the
Magi strate \ 026

(a) shall order the receiver appointed by him
to hand over the possession of the subject of
di spute to the receiver appointed by the G vi
Court and shall thereafter discharge the

recei ver appointed by him

(b) may make such other incidental or
consequential orders as may be just.

Possession is nine points in law. One purpose of the
enforcenent of the lawsis to nmaintain peace and order in society. The
di sputes relating to property should be settled in a civilized manner by
havi ng recourse tolaw and not by taking the |law in own hands by
menbers of society. A dispute relating to any land etc. as defined in
sub-section (2) of Section 145 having arisen, causing a |ikelihood of a
breach of the peace, Section 145 of the Code authorizes the Executive
Magi strate to take cogni zance of the dispute and settle the sane by
hol di ng an enquiry into possession as distinguished fromright to
possession or title. ~The proceedi ngs under Sections 145/ 146 of the
Code have been held to be quasi-civil, quasi-crimnal in nature or an
executive on police action. The purpose of the provisions is to provide
a speedy and sunmary renedy so as to prevent a breach of the peace
by subnmitting the dispute to the Executive Magi strate for resolution as
bet ween the parties disputing the question of possession over the
property. The Magi strate havi ng taken cogni zance of the dispute would
confine hinself to ascertaining which of the disputing parties was in
possession by reference to the date of the prelimnary order or within
two nonths next before the said date, as referred to in proviso to sub-
section (4) of Section 145, and nmaintain the status quo as to
possession until the entitlenent to possession was determnined by a
court, having conpetence to enter into adjudication of civil rights,
whi ch an Executive Magistrate cannot. The Executive Magistrate
woul d not take cogni zance of the dispute if it is referable only to
ownership or right to possession and is not over possession sinpliciter;
so also the Executive Magistrate would refuse tointerfere if there is no
i kelihood of breach of the peace or if the likelihood of breach of peace
though existed at a previous point of tine, had ceased to exist by the
time he was called upon to pronounce the final order so far as he was
concer ned.

There is a difference between a case where the subject-matter
of dispute is not attached by the Executive Magistrate under Section
146(1) and the case where it is so attached. Under sub-section (1) of
Section 145 a prelimnary order taking cognizance of the dispute
havi ng been passed, the Magi strate woul d under sub-section (4)
deci de who was in possession of the disputed property on the date of
the passing of the prelimnary order. Consistently with such finding, ‘a
decl aration by Magistrate in favour of such party would foll ow under
sub-section (6) entitling it to retain possession over such property
until evicted therefromin due course of law. And until such eviction al
di sturbances in its possession shall be forbidden. |If any party is found
to have been forcibly or wongfully dispossessed within two nonths
next before the date on which the report of a police officer or other
i nformati on setting the Magistrate in notion was received by him or
bet ween such date and the date of order under sub-section (1), then
the party dispossessed has to be fictionally treated as one in
possession on the date of prelimnary order under sub-section (1).
The declaration of entitlenment to possession under proviso to sub-
section (4) read with sub-section (6) shall be made in favour of such
party and the party found to have been so di spossessed forcibly and
wongfully may al so be restored into possession. The declaration
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havi ng been made, it would be for the unsuccessful party to approach
the conpetent court and secure such order as would enable his
entering into possession and evicting the party successful in
proceedi ngs under Section 145.

VWhat is an eviction "in due course of law' within the meaning of
sub-section (6) of Section 145 of the Code? Does it nean a suit or
proceedi ngs directing restoration of possession between the parties
respectively unsuccessful and successful in proceedings under Section
145 or any order of conpetent court which though not expressly
directing eviction of successful party, has the effect of upholding the
possession or entitlenent to possession of the unsuccessful party as
agai nst the said successful party. 1In our opinion, which we would
buttress by reasons stated shortly hereinafter, ordinarily a party
unsuccessful in proceedings under Section 145 ought to sue for
recovery of possessi on seeking a decree or order for restoration of
possessi on. However, a party though unsuccessful in proceedings
under Section 145 may still be able to successfully establish before the
conpetent ‘court that it was actually in possession of the property and
is entitlledto retain the sane by naking out a strong case
denmonstrating the finding of the Magi'strate to be apparently incorrect.

In a case where attachment has been made under Section
146(1) of the Code, it is not necessary for the unsuccessful party to
seek the relief of possession fromthe court; a nere adjudication of
rights would suffice inasmuch as the attached property is held custodia
legis by the Magistrate for and on behalf of ‘the party who woul d be
successful fromthe conpetent court by establishing his right to
possessi on over the property.

M. Sunil Gupta, the learned Seni or Counsel for the appell ant
submitted, reading literally the sub-section (6) of Section 145 of the
Code, that declaration of the successful party "to be entitled to
possession thereof until evicted therefromin due course of |aw, and
forbidding all disturbance of such possession until such eviction"
means that the Parlianment intended to confer a binding efficacy on the
Magi strate’s order not only qua the parties to the proceedi ngs but also
gua all concerned to respect and ahide by the order of the Executive
Magi strate and such order and the possession of the successful party
protected thereunder shall continue to survive and hold valid and good
unl ess at the final adjudication of civil rights the conpetent court has
directed the party successful in proceedings before the Magistrate to

be evicted, whence and whence al one that party shall lose possession
and bound to hand over the sane to the party successful in the G vi
Court.

It is well-settled that a decision by a Criminal Court does not
bind the Cvil Court while a decision by the Cvil Court binds the
Crimnal Court (See \026 Sarkar on Evidence, Fifteenth Edition, page
845). A decision given under Section 145 of the Code has rel evance
and is adm ssible in evidence to show :- (i) that there was a dispute
relating to a particular property; (ii) that the dispute was between the
particul ar parties; (iii) that such dispute led to the passing of a
prelimnary order under Section 145(1) or an attachment under
Section 146(1), on the given date, and (iv) that the Magistrate found
one of the parties to be in possession or fictional possession of the
di sputed property on the date of the prelimnary order. The reasoning
recorded by the Magistrate or other findings arrived at by himhave no
rel evance and are not admi ssible in evidence before the conpetent
court and the conpetent court is not bound by the findings arrived at
by the Magi strate even on the question of possession through, as
bet ween the parties, the order of the Magi strate woul d be evi dence of
possession. The finding recorded by the Mgistrate does not bind the
Court. The conpetent court has jurisdiction and would be justified in
arriving at a finding inconsistent with the one arrived at by the
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Executive Magistrate even on the question of possession. Sections
145 and 146 only provide for the order of the Executive Magistrate
made under any of the two provisions being superseded by and giving
way to the order or decree of a conpetent court. The effect of the
Magi strate’s order is that burden is thrown on the unsuccessful party
to prove its possession or entitlenent to possession before the
conpetent court.

In Bhinka & Ors. Vs. Charan Singh , AIR 1959 SC 960, this
Court held that the Magistrate does not purport to decide a party’'s title
or right to possession of the |and but expressly reserves that question
to be decided in due course of law. His order is a tenporary order
irrespective of the rights of the parties, which will have to be agitated
and adj udi cated upon by a conpetent forumand in the manner
provided by law. The lLife of the said order is coterminous with the
passi ng of a decree by a Civil Court and the monent a G vil Court
makes an order of eviction, it displaces the order of the Crimina
Court. ~The orders under Section 145 of the Code are thus nerely
police orders and do not decide any question of title.

We woul'd like to clarify that in the case of Bhinka and Os.
(supra) the question \026 what is a conpetent court, did not arise for
determ nation; nor did the question as to what is the weight and val ue
to be assigned to or what is the efficacy of the order of the Magistrate
in a subsequent sui't or proceeding initiated before a conpetent court
directly arise for consideration. This we say because it is also well-
settled that Sections 145 and 146 nowhere specifically provide for the
order of the Magistrate being subject to and superseded by only a
decree of "Civil Court’. The words ’'conpetent court’ used in Section
146 (1), in the context in whichthey have been used, only mean "any
court which has jurisdictional conpetence to decide the question of
title or rights to the property or entitlenent to possession based on
right or title to the property though the court is not necessarily a G vi
Court". The words 'until evicted therefromin due course of law as
occurring in sub-section (6) of Section 145 mean the eviction of the
party successful before the Mgistrate, consequent upon the
adj udication of title or right to possession by a conpetent court; that
does not necessarily nmean a decree of eviction. The party
unsuccessful before the Magistrate may di spute the correctness of the
finding arrived at by the Magistrate and is at liberty to show before the
conpetent court that it had not di spossessed the successful party or
that it is the unsuccessful party and not the successful party who was
actually in possession and the finding to the contrary arrived at by the
Magi strate was wholly or apparently erroneous and unsustainable in
I aw.

In Jhunanmal alias Devandas Vs. State of Madhya Pradesh

& Ors. , (1988) 4 SCC 452, this Court has held that a concl uded order
under Section 145, Cr.P.C., made by the Magi strate of conpetent
jurisdiction should not be set at naught nerely because the

unsuccessful party has approached the civil Court. An order mnmde

under Section 145, Cr.P.C., deals only with the factumof possession of
the party as on a particular day. It confers no title to remain.in
possessi on of the disputed property. The order is subject to decision
of the civil Court. The unsuccessful party therefore nust get relief
only in the civil Court. He may nove the civil court with a properly
constituted suit. He may file a suit for declaration and prove a better
right to possession. The civil Court has jurisdiction to give a finding
different fromthat which the Magistrate has reached. Here again we
may hasten to add that the expression 'civil court’ used by this Court
in Jhunamal ' s case (supra) neans conpetent court and not

necessarily a civil court as comonly understood.

At what stage may the conpetent court arrive at a finding
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i nconsistent with the one given by the Magistrate? 1Is it correct to say
that the finding recorded by the Magi strate can be di sl odged only at

the tinme of and by passing a final decree terninating the suit? O,

whet her the conpetent court can, depending on the facts and

ci rcunmst ances of a given case, arrive at a finding different fromthe
one recorded by the Magistrate even at the state of interlocutory order
such as one of injunction or appointnent of receiver during the

pendency of the suit?

We have al ready indicated herei nabove the extent of rel evance
of an order under Sections 145/146 of the Code in a subsequent civi
action between the parties. In a civil action between different parties
the finding of a crimnal court cannot be treated as bi nding except to
the extent of being evidence of the factumof a particular judgnent
havi ng been delivered by the particular crimnal court on a particul ar
date as already indi cated herei nabove. |In Anil Behari Ghosh Vs.
Sm. Latika Bala Dassi & ors., AIR 1955 SC 566 this Court has held
that in a proceeding for revocation of a grant of probate under Section
263 of (the Succession Act the previous judgnent of the Crimnal Court
convi cting the son of the nmurder of his father and sentencing himto
transportation for life is not admissible in evidence of the fact that the
son was the murderer of the testator. That is a question to be decided
on evidence. The judgnent of the Crimnal Court is relevant only to
show that there was such-trial resulting in such conviction and
sentence of the son to transportation for lLife.

The order of the nagistrate under Section 145/146 of the Code
is not only an order passed by Crinminal Court but is also one based on
sunmmary enquiry. The conpetent Court in any subsequent
proceedings is free to arrive at-its own findings based on the evidence
adduced before it on all the issues arising for decision before it. At the
stage of judgment by Civil Court the order of the magi strate shall be of
al nost no rel evance except for the purpose of show ng that an enquiry
held by the magi strate had resulted into the given decl aration being
made on a particul ar date. The conpetent Court would be free to
record its own findings based on the material before it even on the
guesti on of possession which may be inconsistent with or contrary to
the findings arrived at by the magistrate.

At the stage of passing an interlocutory order such as on an
application for the grant of ad interiminjunction under Rule 1 or 2 of
Order 39 of the CPC, the conpetent Court shall have to formits
opi nion on the availability of a prima facie case, the bal ance of
conveni ence and the irreparable injury __ the three pillars on which
rests the foundation of any order of injunction. At that stage materia
in the shape of affidavits, documents and pleadings is placed before
the Court for its consideration. The order of the Executive Mgistrate
may al so be placed before it, who having held an enquiry, though
sunmary in nature, has arrived at a finding on the question of
possessi on which the Code intends to be sustained unless the Court of
conpetent jurisdiction by its judicial order supersedes the finding or

the effect of such finding and till then all disturbances in possession of
the successful party are intended by the Code to be forbidden. The
Cvil Court shall also respect such order and will be loath to arrive at

an interimarrangenent inconsistent with the one nade by the

Executive Magistrate. However, this is far fromholding that the G vi
Court does not have jurisdiction to make an order of injunction

i nconsistent with the order of the Executive Magistrate. The
jurisdiction is there but the same shall be exercised not as a rule but
as an exception. There may be cases such as one where the order of

the Executive Magistrate can be shown to be without jurisdiction

pal pably wong or containing self-contradictory findings. For exanple,
the Magistrate may have nade an order treating the party

di spossessed beyond two nonths to be as in possession. There nay

be cases where in spite of the order made by the Executive Magistrate
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based on the evidence adduced before it, the conpetent court, based

on the naterial produced before such Court, may be inclined to hold
that prima facie a very strong case for retaining or placing one of the
parties in possession of the suit property is made out or where it wll
be totally unjust or inequitable to continue one party in possession of
the property as ordered by the Executive Magistrate. In such
exceptional situations, the conpetent court (which will nostly be a
civil court) may have jurisdiction for granting an order of injunction in
departure fromthe findings recorded and the decl arati on nmade by the
Executive Magistrate under Section 145 of the Code of Crimna
Procedure. The order under Section 146 of the Code woul d not pose a
probl em of that magnitude. Inasmuch as the property is under
attachrment and is placed in the hands of a receiver the Civil Court can
confortably exam ne whether it would be just and expedient to

continue with the attachnment and with the sane receiver or to appoint
anot her receiver or to nake sone other interimarrangenent during

the pendency of the civil suit.

For the purpose of |egal proceedings initiated before a
conpetent' _court subsequent to the order of an Executive Magistrate
under Sections 145/146 of the Code of Crimnal Procedure, the |law as
to the effect of the order of the Magistrate nay be summuari zed as
under : -

(1) The words ' conpetent court’ as used in sub-section (1) of
Section 146 of the/code do not necessarily nean a civil court

only. A conmpetent court is one which has the jurisdictiona
conpetence to determne the question of title or the rights of

the parties with regard to the entitlement as to possession over
the property form ng subject natter of proceedi ngs before the
Executive Magistrate;

(2) A party unsuccessful in an order under Section 145(1) would
initiate proceedings in a conpetent court to establish its
entitlenent to possession over the disputed property agai nst the
successful party. Odinarily, a relief of recovery of possession
woul d be appropriate to be sought for.~ In | egal proceedings
initiated before a conpetent court consequent upon attachnent

under Section 146(1) of the Code it is not necessary to seek

relief of recovery of possession.. As the property is held custodia
legis by the Magistrate for and on behal f of the party who woul d
ultimately succeed fromthe court it would suffice if only

determ nation of the rights with regard to the entitlenent to the
possession is sought for. Such a suit shall not be bad for not
asking for the relief of possession

(3) A decision by a crimnal court does not bind the civil court while
a decision by the civil court binds the crimnal court. An order
passed by the Executive Magistrate in proceedings under

Sections 145/ 146 of the Code is an order by a crimnal court

and that too based on a summary enquiry. The order is entitled

to respect and wei ght before the conpetent court at the
interlocutory stage. At the stage of final adjudication of rights,
whi ch woul d be on the evidence adduced before the court, the

order of the Magistrate is only one out of several pieces of

evi dence.

(4) The Court will be loath to issue an order of interiminjunction or
to order an interimarrangenent inconsistent with the one nade

by the Executive Magi strate. However, to say so is nerely

stating a rule of caution or restraint, on exercise of discretion by
Court, dictated by prudence and regard for the urgent/emnergent
executive orders made within jurisdiction by their nakers; and
certainly not a tab on power of Court. The Court does have
jurisdiction to make an interimorder including an order of ad-
interiminjunction inconsistent with the order of the Executive
Magi strate. The jurisdiction is there but the sane shall be
exercised not as a rule but as an exception. Even at the stage

of passing an ad-interimorder the party unsuccessful before the
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Executive Magistrate may on material placed before the Court
succeed in naking out a strong prima facie case denopnstrating
the findings of the Executive Magistrate to be w thout
jurisdiction, pal pably wong or self-inconsistent in which or the
i ke cases the Court may, after recording its reasons and

sati sfaction, nake an order inconsistent with, or in departure
from the one made by the Executive Magi strate. The order of
the court \026 final or interlocutory, would have the effect of
declaring one of the parties entitled to possession and evicting
therefromthe party successful before the Executive Mgistrate
wi thin the neani ng of sub-section (6) of Section 145.

In the present case, the trial Court has felt strongly against the
police action taken under Section 145(1) of the Code. This can clearly
be inferred fromthe observations contained in the order of the |earned
G vil Judge. The plaintiff-respondent herein was not allowed \026 in spite
of her efforts \026 to participate in the proceedi ngs under Section 145.
The party proceeded agai nst by the Executive Magistrate was not
interested in-contesting the proceedings. The first Appellate Court has
not recorded any di sagreement with the observations nade by the

| earned Civil Judge but has proceeded on a different reasoni ng which
reasoni ng has been found to be erroneous by the H gh Court. The

Hi gh Court has agreed with the view taken by the |learned C vil Judge.

We do not think that any case for interference with the order of the

Hi gh Court is nmde out.

The appeal is dismissed. No order as to the costs.




