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1. Heard Sri D.P. Singh, learned Senior Advocate assisted by Sri Harish
Chandra Singh, learned counsel for the petitioners; Sri S.N. Srivastava,
learned Additional Chief Standing Counsel for the State-respondents no.1 to
3 and Sri Punit Kumar Gupta, learned counsel for the respondent no.4.

2. By means of this writ petition the petitioners/Defendants have challenged
the Order dated 16.04.2019 (Annexure-19) passed by the Board of Revenue
U.P. at Allahabad in Second Appeal No.422 of 2019 (Shiv Charan and
others versus Shekh Sauduzzuma; the judgment/order dated 20.11.2018
(Annexure-16) passed by the Learned Commissioner, Chitrakoot Dham
Division, Banda in Case No0.01600 of 2018 - Computerized Case
No.C201807000001600 (Shiv Charan and others versus Shekh
Sauduzzuma), and the judgment/decree dated 24.08.2018 (Annexure- 14)
passed by the Sub Divisional Officer, Baberu (Banda) in Case No. 1648 of
2016 - Computerized No. T201607110111648 (Shekh Sauduzzuma versus
Shiv Charan and others).

3. The controversy involved in this case pertains to the plots of land having
Gata Nos. 4335, 4336, 4341, 4344 and 4334 measuring 1.518 hectare,
situated at Village Ladakapurva, Tehsil and District Banda.

4. The facts in nutshell that culled out from the pleadings as available on
record are that the Respondent No. 4/Plaintiff filed a suit for ejectment
under section 171 & 172 of the U.P. Tenancy Act, 1939 against the



petitioners/defendants in the Court of Assistant Collector First-Class,
Banda, on the ground that the they are changing the nature of the land
and are also trying to unlawfully transfer the same.

5. The averments in the plaint were to the effect that the
Respondent/plaintiff are the Co-Zamindar and Lambardar of Khata
Kewat Patti No. I, Muhal Yusuf Zama, duly appointed by Collector
Banda vide order dated 14.07.2015 and the land in question that situates
in ‘non-ZA area’, was given on lease to defendants’ father namely
Kandhilal whose name stood recorded in Ziman & and consequent upon
his death the names of defendants came to be mutated in the Khatuani in
Ziman & (hereditary tenant with non-transferable rights).

6. A Written Statement was filed by the defendants pleading therein that
the Zamindari stands abolished by the UP Urban Areas Zamindari
Abolition and Land Reforms Act 1956 and the land stood vested with the
State Government by virtue of section 8 thereof. It was also alleged that
the United Provinces Tenancy Act 1939 stands repealed by section 84 of
the said Act of 1956 as such the suit is not maintainable.

7. The application for interim injunction filed by the respondent/plaintiff
is said to have been allowed by the trial Court vide order dated
28.04.2017 against which the petitioners/defendants filed a Revision
before the Court of Commissioner (Respondent No. 2), however, the
Revision preferred by the petitioners/defendants was dismissed by the
Court of Commissioner on 20.12.2017 which is said to have not been
challenged further.

8. The learned trial court framed six Issues including issue No. 3 to the
effect as to whether Zamindari in the area in question has been abolished,
as stated in Paragraphs No. 7, 12 and 13 of the Written Statement. The
issues as framed by the court below are reproduced here under:

1- 77 a1% 97 7 3ifaT &%) AaRT Bl Y BT TGN JG=EF T & THIGR
& ST a5 @15 47 &1 &RT 1 5 B 13597 1T 87

2- 7 FIGare] T §RT BIGHIN] diedl/3TfEdRI T oo 7 IegeT far
7 & G 13 IR Fiaareir gRT-171-172 Jodlo S vaT & Srrid
JGT 81 1 87

3- T fAoo b FHIGR] TG b1 oI el & e 13 Hidare 7 P GRT-7
Vg gRT-12-13 | 37181 3577 77 & 1 & Al §7PT T



4- 77 [Fo¥o B] 9T BIE AT &5 I T8 §IT T 1 Hidare g7 &1 &RT
15 5 37789 &7

5- 7 giaareir 391y &9 qiet & g & Jifeert & ST 1 gidare o7 1
grI-17 & 3187 &

6- F7 aT% g1 &

9. The trial court of Sub-Divisional Officer, Baberu decreed the suit on
24.08.2018. While deciding Issue No. 3 negatively against the defendants
it recorded a categorical finding that Zamindari with respect to the land
in dispute has not been abolished. The court below also returned a
finding that the allegation that zamindari has been abolished vide
notification dated 24.06.1961 as relied upon by the defendants is not
substantiated by any evidence as such the suit is maintainable under the
provisions of U.P. Tenancy Act. The extract of the relevant finding is

quoted below:

“..... 5T SURIG Q=T 3% afviT e & werer 7 e fi=g 03 17 are
70 6 HiAGrETT & faveg FBRIHE Al T Srar & Sik & srenRa faar
ST & 15 RarRa g it adarT / ot to Gsovo § auf & iRt @ T &
FIAGIRITIT [958 & PGP} V8 & 3R I arg Fodlo S~ vae & s=rid
Iy &1 39 T 4 2001 (92) 3R St U7 48 6= ot FE &l......... ”

10. The learned trial court, while deciding Issue No.l recorded a finding
that the Respondent No. 4/Plaintiff was appointed as Lambardar vide
order dated 14.07.2015 passed by the Collector, Banda. The extract of the

relevant finding recorded by the trial court is quoted below:

“...[RT g T7 FSIHIGRAT ToTSoy o F§T JgH AT foaFT 8 F
gidarimor Freaer sifda & ardt 4 @ 1417- 1420 %0 @ bl @aT
FhaTeTr I FSIEYRET qIEiT Jg% G # Ivgd $ &1 @ac F sifda
THIFGITT & 7 3ifad & 3iiv 1420 %o d deiciar dieT & §0 70 312 dro
$0 05.02.2013 5 3R [aRTT & & a5 kT 8751 T §7 798 AT BT
T GIRST @Ras g8 T TR JIRG NG T3 3997 7 9G &Ta] ST a1
JTGUSITHT FieT T 79 JRNITT 3 &, 369 ¥T & & a1d) 78 THITRR AETeT
IgH T PT &1 GFIEed F qidt GRT g 1 T8 q@e haer fieneare! /
FeiFey FiT GRT- 45 Joflo Fvs = v T Wis URar vl fafer
14.07.2015 & 3R q1&T @l 19 FSIBIYRET FI§Tel G o7 91 7o 1 7
T FIAYYT T G T U5 Fo 1 PT FRNGR gk [T T & Sk
R 7 TE SR SYH Feled & I 39l 09.05.2013 &7 IR
F¥d g SUNIEPRN §iar [/ TEHlRR  §iaT @ Fegla ST
09.06.2015/03.06.2015 &7 T c1ab 13597 &1 SURId SHAGT T &
e s fi=5 Fo 1 31 g v H el & [ ars] FeTHIaR U TTHRaTR ] &1
TR a5 1875 FBRIHD WY & G 1357 ST &1




11. Feeling aggrieved by the aforesaid judgement and decree dated
24.08.2018 the petitioners/defendants preferred an appeal under Section
265 of the U.P. Tenancy Act, 1939 in the Court of Commissioner,
Chitrakoot Dham, Banda Division which was registered as Case No.
01600/2018. The First Appellate court affirmed the judgement passed by
the trial court by declining to interfere with the same. The said appeal
was finally dismissed vide judgement and order dated 20.11.2018.

12. The first appellate court while deciding the appeal vide judgment and
order dated 20.11.2018 returned a categorical finding to the effect that
despite sufficient opportunity having been given to the defendants to
adduce evidence to establish the alleged abolition of zamindari, have
failed to substantiate the said allegations. The findings recorded by the

first appellate court in this regard are as under:

“....3EITEy =R H T e § 06 e f9vg [ [ R S aret
FIAGIEITeT @& el & STER R [T [ W are & vl fivg o SR
TR GIRT 13391 @1 T & & At fAanfea g @ SHier wE §4T 91
15T ST &t STHiGTBfTIT @1 TN AT Ve TN & GST 1 prfarg’ sidt ik
WD [ STGCT YA BT GorT 15T ST SHABAITI Bl o FRBR T
i B 3 A PIE [RAaned g BT ST & AT T i 9 T o
SATBTLTIT GIRT BIE T8 g T 15T 7] $9% ¥ & 1 [Aanfaa JfF &1
qeT SHTBATIT Bl STHIGR GINT T 135 TRIT &7/ STRgET SIfeeR & urg
GaT & YR R [Ganied g GHIGR & 92 & vy 4 779 g% o oW
STTBTITI [397-8 HIGw Br9deN @& o7 5 of ot 37T V6 &/ 39 ¥F & far
01 Jorrs 1961 @) Rarfed & iy arer &t oft afedr sHiard 47 off, foead
ITEY G% Y7 IovT 3@l 7 9 Sigo YRAT Ft @i H aof 81 af fard
f b STHIGRT G 81 T8I aF T GSoURaT 1 @alH § aof bt
ST STEfEeT =TT H et T GRYE, Solo TEa S & URTGIRYT farid
15 7 2012 5 7% 357 7177 & 135 Ar705goTRaT & STHie! T 152 o
& ooy 3IRFl BUAT Hiaa & vF H 197 ST 81171 39! GfF @l e H v

13. Assailing the judgment passed by the first appellate court a Second
Appeal was preferred by the petitioners/defendants before the Board of
Revenue at Allahabad as Second Appeal No. 422 of 2019. The said
Second Appeal preferred by the petitioners/defendants was also
dismissed by the Board of Revenue vide its judgement/order dated
16.04.2019.

14. While deciding the Second Appeal, the learned Board of Revenue
considered the questions of a lease having admittedly been granted by the

zamindar in favour of late Kandhilal which came to be recorded vide



order dated 08.09.1961, whereas the date of abolition of zamindari is
stated to be 24.06.1961 and observed that as a natural corollary of the
aforesaid pleadings/admission on the part of the appellants, the lease
would either be rendered void, as the zamindar could not have been
competent to grant the lease after 24.06.1961 i.e. the date of alleged
abolition of zamindari or it would amount to an admission on the part of
the appellants that zamindari existed after the date of alleged abolition of
zamindari, otherwise there would have been no occasion for the
zamindar to grant lease in favour of their father namely Khandi son of
Babu Lal. The relevant portion of the findings recorded by the learned

Board of Revenue are extracted below:

“....379PT T8 Yt BT & 5 3 dficrreff GNT 319 Taeq BT TR T8 T ST
T 8 fowe FIfEeT @WIRS @1 3R i 08.09.1961 @& dcpleliT
RIHITEPINT SGIRT 15T 7T 3N WIored 37f4eiel § i fe-ier 18.11.1961
P §oITI TP T Teb & 135 Srdicarelf &R fabed! i ¥% G¥ STHIGIR FINT 9T FaTT
157 S @& e G $bIN T&T 1597 RIT 8, 5 15 srdierreff qanT e & 75T
TrYfd & e Sar PT I faid 24.06.1961 ®l §IFT AT T &7
&, 377 IIe G 8g SHicTHarTIT H FIT FHBR TN A TR d ¥ I7E] F bl
TUNT=T UST TSI 81 T 1537 O Febeil o7 Ua Ot aRIeeifa & ardiereff & ggr &
frsurfaa uz @l 1fer 9T GearasT & Y F et BT 81, oIl Bty
3ficiepdl & wacq Geefl geroT @T ST & §HIg 8§ ORI, 39fov
STHITBAINTIT SEIRT FEGT 13T 7T Teb [FcI=T YrHeh Ve ¥ 3dIcidrcil GaRT
357 =rpierat & TEE 57 T BT & g 815 & BN TP [T S Ty
78T &1 GeT I8 ot P & f5 miduelt FNT FET GEIfT T ¥awy §5o7 Y
Qa7 52 ST ga=¢ft 5erra) @ et a1 g7 A e R S7fdael & [T dig
FT TG §RT 319+ Fidare v § T8l fabar =T & sfcd @ @ 98T
Tl T JRdalad Y-TarHY YEER 81 BT BT a] wqd B T SfABN a
14T g7 TRIT & o7t [ ¥UE w0y & 4t 8 & Fiowd proqer wEeft (A &
1aa¥Ia &1 & @RvT STl & 13¥IT STERuT 3% o &g 91 &..... "

15. The learned Board of Revenue also considered the question of the
impact of a notification issued under Section 8 of the U.P. Urban Areas
Zamindari Abolition Act, 1956 that vests with State all agricultural areas
falling under the urban areas. The Board of Revenue also recorded a
finding that since the land in question stands recorded as ‘non-ZA area’
the burden of proving the fact of there being an
identification/demarcation as per Section 5 of the Act of 1956 prior to
coming into operation of Section 8 of the Act of 1956 lied upon the
appellants but they failed in adducing any evidence in this regard despite

having been granted sufficient opportunity. The Board of Revenue



recorded a categorical finding that the provisions of U.P. Tenancy Act
1939 are applicable in the area in question and the appellants cannot be
taken to be anything more than a hereditary tenant of Ziman-8. The
findings recorded by the learned Board of Revenue in this regard are as

under:

e 3T: g&r & TeI HoT 13915 39 ST T & 1 I TEfd a7
Y TS BITHRT ST, 1939 & TifaerT o o oy & srear 78
TEIfT Sh T8 Vb Tercds T4 & IR aegrcaas g8 av fadier srdfichiar =rrery
GRT G 139 T8l a7 ST &, Goeg JaATT Hax0 § I Tedicdd T8
BT [#150T 3T =TT GIRT 135207 STTIT ~7Ifaes H 3i1aedes Fofia giar &1

TV TR9T &% & STHIGTS! 319 U7 yfTr egawer ifefaaE, 1956 # Ry
TIfAEr! & SIFER STETTT Bl ERT 8 @ =TI PV &7 BT [T FoIT T%
YA & IRI IH GRT 5 5 SIYhH GRT GE [T STRATT 5169 FRI=T T
TRBIR GRT JTABIRG Toic § FB1erT 1321 o &1 fafel & &% a8 &7 o 135 €T
5 & i<l qd 7 Hep1faT & et &, | THIGR] I 81 F-Ed Py &
T SITERT & T 81% X193 FYDR H [1ad FIT TR AT b GRT 8
T8 FE WY ¥ FIQET @xdl & 1@ s, 1956 @ e A 9w
FHIl g% G &I i b weleT G% I &7 @ @Y H [aHrT 81 aer i @
favgianT 9IRT 4 F 1352 T & SURTT GIET PIY & BT FB19T &aRT 5 7
STTFAF] @ AR @& JURIT 197 7T 811 3IfafH, 1956 &1 a~T 3 & 5
T d faedl o a8¥! Frd, S b S SieET HepTeld gl @1 farel oy iy
& V&l &1 3 39 TG & SHYN TN FT Hredert T, 1939 &
TIfAETT &Y ¥ &, & e, [3s1a, dFieT v JareT bl R qidar
garit =i &1

AR 1956 &1 &NT 3 & 3T AN GNHR FRT Toie § T a2
T & FURIT T HFId (SHIH) STEBe [FeERa afdar & g
& &7 P T YT P G FYd & U 37 YAl BT fawiHT /
e a1 S [ Y g & T 7 Suerse &1 Sk a1 2(1) (9) & T
geger o §INT 2(1) (§) § Tesried 71 &l aeIRr< HiFiaT (SH169)
BT eRT 3 B IUERT 1 & 37efi, g gt g d fafel d 3
TE & 37, 37/aT U1 gaTg =T 3rafe & Hflav G Wi avepiY [T FrEet
H [T %, PRU garT §Y 39T HiHRT FEArEl Bl SGd H T TeG
BT GIRT 4(1) & 3717 JTH I F¥A1d G- ST9e FAETITRITT 3eh FIT
fAfed HI6Y GR ST 1o 97 H S7oyar faedt 3 Hfd & S o wRpN
T &N, §9 T H T1ed @xIeT & Haiad Sade g7 f*ar TR
IeTrd G PV &7 & i | FEi-ed & 07 o PIY 87 & Himia gaTT
T @ Grad 137 77 &), IF A F [T T g% FANIET 8 IucTeE
ST STRIT| IF TN T 814 % 3ifefad, 1956 &1 ¢RT 4 STERT
(3) & srwrfa gAa wefa 4 fad w@ e PIg o St 37ar w1
TIfeeR] STEIRT (2) & S7efiT e Fpifeld &l 1 fafer & 3 7% @ Hiaw o&F
SIfeR] sreET HfgeR] & wFe, SR U Gfd | o fAfed # T, I
T T IR STT9fT Hege Y T TR ST b €T 4(3) @
ST TG STafaal T FefAT [AEdR 359 ST @ SURTT fa-eTi=hd &1
BT I~ BT e, 1956 &1 4RT 5 P ITEIRT (2) @ 3l 3gh
GIRT STTh1T 3157 7 H 37T Ol G & Sl Afee 1 e, §9 ST i FfeH
BT JPTIT [T STRIT [ G @iy &A1 @7 S7f~19 @9 & HiFia & I &1
SIIYH GRT 152 T ST TGNV / HeprerT & favog RIo7eq GRSS H S7dicT
oI 13t STt &1 e & it & IR farsraT / HidT aeae smafaar
& TR TR I[%d GRYS &RT 3 & 7017 T =7l [ag=rT [ o &
SIRIT [A&1a / 1T & T8 5 3I1gch &7 [T 7T 07 3If=3 Fr7
TR SIfET b €NT 8 @ S=Tia FIEd ool T HbrerT & it &
TURTT ST &IRT 1T I [A=8TehT 4] UR S1eIabre] 4T R 3R §9
TBR G &7 H1 37 Y G [G7PT fAsrdT Sif<ig &Y o &N 5 &l




SUGRT (2) & 3T & g7 &l, & ¢ 5 IR HII BTGB ST,
1939 [A~FEd &% THIaE1 AT T

gaaTT N 5 rdiereflgRT 379 waeq @ JfAfATT 1956 & 3=rid aRyeT
8IFT FTTIT 7T YET 8 Srafd GHIaeA] Y SYcise I TEfad | GEei-ed Iored
3ifcieal 4 Ik TEfa J19 i Uo & Wy H ouf 8 3 THIT T o

TEI-ET fagipT / Wi & Prfarel 1961 F 15 T &NT 8 & HBIoT @&
el 37T H T ST ST Y BT FR Tiaqret/ sTferefFor gv 7T SR
g9 Ty 4 (318 T I8 GEIId G & 1o 18T Jegd ¥ P IR IF
&l & e 9% 8T & S 135 fbedl 91 31eyaT ey @ Sifecicq 7 8 BT BT
FNT 81 9 INE =TT & SFAEBR & g J B 379 & /A
FFHAT FETT =R GINT (YodiTgodiRo, 1966 GHiT I g8 1718) H
T8 FE HY H JGEINT [T T & 13 e 7ega @ BT IR I G GF
eTRT siar & ot & fbel Sifefaa & mifaenfaa =mfie [+ &1 gfar &
G 7 87 & T H 37%aT %) ~IRIerT & SANEBN Iqerse 7 & &
Tree H e @Gl 81 qoFT N H FAreff FNT FEIT TEfa i)

3, 1956 @& & 8 & 3ITER G- 3R =t &l EATNEBR I1F 7
8N @1 BT [Fr ST W8T & 3 g8 fleneff & fay saeyw 8
g3 1956 & &RT 3 T &7 5 G5 39=RAT =it gfar 4 g871T wEafd
TABIGAT 817 T T =R & T Jega @ ey sfierrell gt
OGr BIg o VAT GreT 31N ~FRIITT & I GAIGA GV JUcise T8t
BT T &1 39 T J FI1 SFaH ~Rer T Fiauifed [t g
" g~ GUIGIH §9 I gErd] §ST 31ERST (YodllgodRo 2008
(Feetto) G BIC g5 1867) &1 T 37793 &1 oIl & fored &9 39T
gvg & G H GIRT 017 & T} 15 H G ST ~=IRIerd GRT 77
fafere 7a sraene fa=r o &-

3T: T FETT AT GRT & TS Ik ~M1A% e & 3HT 5 THTT
TEyfd @l AT 1956 & iTewifed 78l 7T O Wabdl] 39 JBR 3dierreff
P TE HOT 135 F7% SfEBR FHIGN geT & Welvawy GRyTd & P &,
37efehT & e & il sl §RT 9~ @ e qednad 13 T
TRarT fafew gy w3 4 & srefeT & o 81 gi sifiera & I8 95 & 1
TETT I Y IR TR HIeadre) 3fefaa 1939 @ e ¥l ave
gid & a7 aricireff & sifeie 4vft 8 @ Fie! BreaHER W 3ifdle & A o
T &) FTN TG BIOTBR] ST & G QeI @ ST=rfa Sefiaeer
T T fed R AUl faedl g B e sreEr fafde 3ic
gReAfET T8l &It 8. SIIY G fadieT srdier  faed! 17 FIar fafee i
&1 fAfed 8T el 781 &iar & 37 adqIT fade 3T qeTelT 8l & BT

16. Being aggrieved by the aforementioned orders passed by the Trial
Court, the Court of Commissioner and the Board of Revenue, i.e. the
Respondents No. 1 to 3, the petitioners have preferred the instant writ
petition under Article 226 of the Constitution of India.

17. One of the grounds taken in the writ petition is that the Petitioners
were not afforded adequate opportunity of adducing evidence to the
effect that the land in dispute was in fact demarcated under section 5 of
the Act though the same is a question of fact which could have been
proved only if an opportunity to lead evidence in this regard was given.
18. It has also been pleaded by the petitioners that they had filed an
application dated 26.05.2017 (Annexure No. 5) under the provisions of

7



Order VII Rule 11 of the Code of Civil Procedure but the same was not
decided by the Sub Divisional Officer on merits.

19. The Respondent No. 4 filed a Counter Affidavit stating therein that
the application dated 26.05.2017 was misconceived as a distinctive issue
had been framed by the Trial Court in this regard and the decision on the
issue rendered the said application redundant.

20. It has also been stated in the counter affidavit filed by the Respondent
No. 4 that it 1s petitioners’ own admission in the written statement filed in
the Suit that they are occupying an area in Mohal Yusuf Zaman itself
amounts to an admission of zamindari of the respondent/plaintiff and that
it 1s well-settled in law that admission is the best piece of evidence.

21. Before delving into the merits of the case it would be apt to address
the question raised by this court vide order dated 19.08.2019 that whether
after enforcement of the U.P. Revenue Code, w.e.f. 11.03.2016, the
present Suit that was filed in the month of May 2016, under the U.P.
Tenancy Act is maintainable. The more precise statement of the question
would be whether upon enforcement of the U.P. Revenue Code, does the
U.P. Tenancy Act survive, though not repealed, because the U.P. Urban
Areas Zamindari Abolition Act, 1956 has been repealed by the Code.

22. The appropriate answer to the above question is to be found in the
observations made by the Hon’ble Apex Court in the case of State of
M.P. versus Kedia Leather & Liquor Ltd. reported in (2003) 7 SCC 389
wherein the Hon’ble Supreme Court has been pleased to observe that
there is a presumption against repeal by implication. This is based on the
view that while enacting laws on a particular subject, the Legislature has
a thorough knowledge of the laws that are already in force on that
subject; therefore, the absence of a repealing provision in the subsequent
law would imply the intention of the Legislature that the existing
provision should not be repealed. Moreover, the Legislature would never
intend to create confusion by retaining conflicting provisions. The

relevant paragraph of the aforesaid judgement is being extracted below:

............ 13. There 1s presumption against a repeal by
implication; and the reason of this rule is based on the theory
that the legislature while enacting a law has complete



knowledge of the existing laws on the same subject-matter, and
therefore, when it does not provide a repealing provision, the
intention is clear not to repeal the existing legislation.
[See : Municipal Council, Palaiv. T.J. Joseph [AIR 1963 SC
1561] , Northern India Caterers (P) Ltd.v. State of
Punjab [AIR 1967 SC 1581] , Municipal Corpn. of
Delhi v. Shiv Shanker [(1971) 1 SCC 442 : 1971 SCC (Cri)
195] and Ratan Lal Adukia v. Union of India [(1989) 3 SCC
537 : AIR 1990 SC 104] .] When the new Act contains a
repealing section mentioning the Acts which it expressly
repeals, the presumption against implied repeal of other laws is
further strengthened on the principle expressio unius (persone
vel rei) est exclusio alterius. (The express intention of one
person or thing is the exclusion of another), as illuminatingly
stated in Garnett v. Bradley [(1878) 3 AC 944 : (1874-80) All
ER Rep 648 : 48 LJQB 186 : 39 LT 261 (HL)] . The
continuance of the existing legislation, in the absence of an
express provision of repeal being presumed, the burden to show
that these has been repeal by implication lies on the party
asserting the same. The presumption is, however, rebutted and
a repeal 1s inferred by necessary implication when the
provisions of the later Act are so inconsistent with or repugnant
to the provisions of the earlier Act that the two cannot stand
together. But, if the two can be read together and some
application can be made of the words in the earlier Act, a repeal
will not be inferred. (See :A.G.v. Moore [(1878) 3 Ex D
276] , Ratan Lal case [(1989) 3 SCC 537 : AIR 1990 SC 104]
and R.S. Raghunath v. State of Karnataka [(1992) | SCC 335 :
1992 SCC (L&S) 286 : (1992) 19 ATC 507 : AIR 1992 SC

81].).....7

23. Further, in the case of M/s Gammon India Ltd. versus Spl. Chief
Secretary and Others reported in (2006) 3 SCC 354 the Hon’ble Supreme
Court has been please to observe that if the legislative intent to supersede
the earlier law is manifested by the enactment of provisions as to affect
such supersession, then it would amount to a repeal, notwithstanding the
absence of the word ‘repeal’ in the later statute. In other words, the
intention of the Legislature has to be inferred from the later statute to see
if it proposed to preserve, modify, or completely obliterate the rights and
liabilities attached to the earlier statute. This applies to both express as
well as implied repeal. Thus, an analysis of the relevant authorities and
case laws makes it clear that whenever an enactment is repealed and is

accompanied by a simultaneous re-enactment, then the re-enacted statute



is a reflection of a modified version of the earlier legislation, through
express or implied repeal, as the case may be. Since Section 230 of the
Uttar Pradesh Revenue Code, 2006 repeals enactments specified in the
First Schedule thereof and the U.P. Tenancy Act, 1939 does not find place
in the said First Schedule there is no express repeal nor the two
enactments are shown to be irreconcilable so as to bring the former law
within the sweep of implied repeal.

24. It has also been contended on behalf of the petitioner that the first
appellate court has erred in law while deciding the first appeal without
framing the points of determination. Refuting the aforesaid plea it has
been submitted on behalf of the respondent that a first appeal under
Section 265 of the U. P. Tenancy Act or under Section 207 of the U.P.
Revenue Code not being an appeal under Section 96 of the Code of Civil
Procedure, the provisions of Order XLI Rule 31 of the Code of Civil
Procedure would not be applicable as it does not necessarily require the
judgement of the first appellate court to state the points for
determination. This court finds substance in the said arguments advanced
on behalf of the respondent.

25. Further, Sr1 D.P. Singh, the learned Senior Advocate appearing on
behalf of the petitioner has vehemently argued that since the affidavit
filed by the respondent/plaintiff by way of evidence was not in
accordance with the provisions of the U.P. Revenue Court Manual as the
same was not verified hence is not admissible in evidence. He drew the
attention of the Court to Rules 112, 113 and 118 of Chapter III of the U.P.
Revenue Court Manual. In support of his contention he placed reliance
on the judgements passed by the Hon’ble Supreme Court in the case of
A K.K. Nambiar vs. Union of India and another reported in AIR 1970
Supreme Court 652 and State of Rajasthan versus M/s Sindhi Film
Exchange reported in AIR 1974 Rajasthan 31 (V 61 C11) wherein it has
been held that in the absence of proper verification, affidavits cannot be
admitted in evidence and the same is no affidavit in the eye of law.

26. However, during the course of argument Sri Puneet Gupta, learned

counsel appearing on behalf of the respondent/plaintift has placed before
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the Court a certified copy of the affidavit in question which bears the
verification clause at the back of it. Although the same has been strongly
objected to by Sri D.P.Singh the learned Senior Counsel for the
petitioners, contending that the respondent has no right to file the same at
this belated stage. Confronting the said objection, Sri Puneet Gupta
learned counsel for the respondent no. 4 submitted that since this aspect
of the matter challenging the irregularity in the ‘form’ of the affidavit was
never raised by the petitioner earlier therefore there was no occasion for
the respondents to bring the certified copy of the affidavit on record.

27. In any case, the certified copy of the affidavit as produced by the
respondent bears a verification on the back side of it, the allegation of
there being no verification of the contents of the affidavit does not appeal
to the reason. It is also well-settled in law that a mere infirmity in the
format of the affidavit would not render the same nullified. Further, the
fact of no such objection as to the legality of the affidavit having been
raised by the petitioner before the courts below would amount to
acquiescence on their part. There is nothing on record to show that the
plea as to flaw in the affidavit was ever raised by the petitioner/defendant
before the courts below or even in the present writ petition. It is well-
settled principle of law that the arguments cannot go beyond the
pleadings of the parties and a party while entering into a case should
know in advance the basic idea of the case they will have to face and one
should not be allowed to be taken by surprise. The object and purpose of
pleading are to enable the adversary party to know the case it has to
meet.

28. The Hon’ble Supreme Court in the case of Kashi Nath (Dead)
through L.Rs. versus Jaganath reported in (2003) 8 SCC 740, has been
pleased to hold that where the evidence is not in line with the pleadings
and 1s at variance with it, the evidence cannot be looked into or be
depended upon. At the point where the facts necessary to make out a
particular claim, or to seek a particular relief, are not found in the plaint,
the court cannot concentrate its own attention or the attention of the

parties thereon. Along these lines, it is said that no amount of evidence,
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on a plea that is not suggested in the pleadings, can be looked into to
grant any relief.

29. The facts of A.K.K. Nambiar (Supra) and M/s Sindhi Film Exchange
(Supra) as relied upon by learned counsel appearing for the petitioner are
quite different from that of the present case and were decided on a
different premise, as such the same are not attracted in the present factual
matrix.

30. Moreover, as the petitioners are not shown to be deprived of any
opportunity to rebut the averments made in the said affidavit, as such in
substance, no prejudice has been caused to them. In view of what has
been discussed in the preceding paragraphs, it is not open for the
petitioners to raise the issue in respect of any flaw in the affidavit for the
first time at the stage of final hearing of the writ petition.

31. Another ground taken by the petitioners in the Writ Petition is that
the Board of Revenue committed a manifest error of law in
deciding/dismissing the Second Appeal without framing a substantial
question of law.

32. This Court in a recent judgment passed in the case of Awadhesh
Singh versus State of UP and others, reported in 2023 (12) ADJ 554 has
dealt with the issue of non-framing of substantial question of law by the
second appellate court and has held that the reversal of the final order
and decree passed in appeal by the court below in exercise of its
jurisdiction under Section 208 of the U.P. Revenue Code, 2006 is
impermissible without formulating substantial question of law and a
decision on such question, however, in the event of concurrence with the
court below the formulation of substantial question of law is not a sine
gua non and the same will not render the judgment of the second
appellate court vitiated.

33. Shri S.N.Srivastava, learned Additional Chief Standing Counsel
appearing for the State-respondents raised objection regarding the
entertainability of the present writ petition by contending that the
petitioner has basically disputed the findings of fact which have been
affirmed by the first and the second appellate courts and as such the
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concurrent findings of fact cannot be interfered by this Court in exercise
of its Writ jurisdiction under Article 226 of the Constitution of India. In
support of his contention, the learned Standing Counsel has relied upon
the judgment passed by the Hon’ble Supreme Court of India in the case
of State of Jharkhand and others versus Linde India Limited and another,
reported in 2022 SCC OnLine SC 1660; Chandrika (Dead) by LRS.
versus Sudama (Dead) Thr. LRS. and others, reported in (2019) 5 SCC
790 and Bansraj versus Ram Naresh and another, reported in (2020) 5
ADJ 10.

34. The learned Additional Chief Standing Counsel further submitted that
there is no infirmity or irregularity in the impugned orders passed by the
learned trial court as well as the learned appellate courts. Further, the
courts below, at all stages afforded full opportunity of hearing to the
parties and decided the matter by passing detailed and reasoned orders,
after taking into consideration all the grounds pleaded by the parties.

35. Having heard the rival contentions raised by the learned counsels for
the parties and having perused the material available on record; the issue
for consideration, at the first instance, before this Court is as to whether
in the present case, the concurrent findings of fact recorded by the three
Revenue Courts below warrants any interference by this Court in
exercise of its powers, qua, Writ jurisdiction under Article 226 of the
Constitution of India.

36. Before entering into the merits of the case, it would be apt to consider
the legal context of “concurrent findings of fact” and reiterate the law in
relation to the extent of interference by the Writ Courts in concurrent
findings of the fact under Article 226 of the Constitution.

37. The Hon’ble Supreme Court in the case of State of Rajasthan versus
Shiv Dayal reported in (2019) 8 SCC 637, page 639 has succinctly
described the expression “concurrent findings of fact” in the following

manner:

“I5. It is a trite law that in order to record any finding on the facts,
the trial court is required to appreciate the entire evidence (oral
and documentary) in the light of the pleadings of the parties.
Similarly, it is also a trite law that the appellate court also has the
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Jjurisdiction to appreciate the evidence de novo while hearing the

first appeal and either affirm the finding of the trial court or

reverse it. If the appellate court affirms the finding, it is called

“concurrent finding of fact” whereas if the finding is reversed, it is

called “reversing finding.””
38. Further, it is also a settled legal proposition that the first appellate
court is the final court of fact, as has been dealt with in detail by the
Hon’ble Supreme Court in the cases of Gurvachan Kaur and others
versus Salikram (Dead) through LRS, reported in (2010) 15 SCC 530 and
Santosh Hazari versus Purushottam Tiwari (Deceased) by LRS. reported
in (2001) 3 SCC 179.
39. Consequently, it can be affirmatively alluded that the concurrent
findings of fact are to be considered as settled facts of the case and the
High Court should ordinarily restrain itself from interfering with the
concurrent findings of fact. The said restrain is on a much higher footing
in cases where the High Court is not the appellate court, rather, it is
exercising its Writ jurisdiction under Article 226 of the Constitution of
India. In this regard, the Hon’ble Supreme Court in the case of Abdul
Razak (D) through LRS. and others versus Mangesh Rajaram Wagle and
others, reported in (2010) 2 SCC 432 as reiterated in the case of State of
Jharkhand and others versus Linde India Limited and another (Supra) has
held that the High Court in exercise of its Writ jurisdiction is not an
appellate court against the findings recorded on appreciation of facts and
the evidence on record. Further, in the case Chandrika (Dead) by LRS.
versus Sudama (Dead) Thr. LRS. and others (Supra) the Hon’ble Apex
Court has been pleased to observe that the concurrent findings of fact are
not only binding on the High Court but is also binding upon the Hon’ble
Supreme Court. For ready reference, extract of Paragraph No. 12 of the

aforesaid judgment in extracted hereinbelow,

“12. In our considered opinion, the finding impugned in this
appeal being concurrent finding of fact and was rightly held by the
High Court as binding on the High Court in its writ jurisdiction, it
is also binding on this Court, calling for no interference therein...”

40. It may also be elucidated that the Hon’ble Apex Court in the case of
Union Bank of India versus Chandrakant Gordhandas Shah reported in
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(1994) 6 SCC 271 at page 274 has briefly explained the reason for non-
interference with the concurrent findings of fact by observing that it is
the trial court and the appellate court which is entrusted with the duty of
recording the findings on questions of fact and it is not proper for the
Writ courts to interfere with or disturb those findings. For a ready
reference, extract of paragraph no. Ilof the said judgment is quoted

hereinbelow,

“I1. It is trite that if the trial court and the appellate court, who are
entrusted with the duty of investigating into questions of fact
record concurrent findings thereon on a proper discussion and
appreciation of the materials placed before them, the High Court
should not interfere with or disturb those findings while sitting in
Jjudgment over the same in its writ jurisdiction...”

41. However, it would not be out of place to discuss the other aspect of
the issue, that the High Court still has the discretionary power to interfere
in the concurrent findings of fact while exercising its powers under
Article 226 of the Constitution of India, but the discretion must be
exercised on sound judicial principles particularly, where the concurrent
findings of fact is perverse in law in the sense that no reasonable person
properly instructed in law should have come to such a finding or there is
misdirection in law or a view on fact has been taken in the teeth of
preponderance of evidence or the finding is not based on any material
evidence or it has resulted in manifest injustice. The Hon’ble Apex Court
in the case of Babubhai Muljibhai Patel versus Nandlal Khodidas Barot,

reported in (1974) 2 SCC 706, at page 715, has observed that,

“10. ... The High Court is not deprived of its jurisdiction to
entertain a petition under Article 226 of the Constitution merely
because in considering the petitioner's right of relief, questions of
fact may fall to be determined. In a petition under Article 226 the
High Court has jurisdiction to try issues both of fact and law.
Exercise of the jurisdiction 1s no doubt discretionary, but the
discretion must be exercised on sound judicial principles. When
the petition raises complex questions of fact, which may for their
determination require oral evidence to be taken, and on that
account the High Court is of the view that the dispute should not
appropriately be tried in a writ petition, the High Court may
decline to try a petition.... If, however, on consideration of the
nature of the controversy, the High Court decides ... that it should
go into a disputed question of fact and the discretion exercised by
the High Court appears to be sound and in conformity with
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Judicial principles, this Court would not interfere in appeal with
the order made by the High Court in this respect.”

42. Furthermore, in order to decide whether a particular case requires the
High Court to enter into a disputed question of fact depends upon the
facts and circumstances of that case, as this ordinary restrain on the
interference on concurrent findings of fact should not be put in a routine
and mechanical manner in the system of administration of justice. The
purposes of interfering in the concurrent findings of fact, the question of
perversity of an order passed by an authority must be determined by
considering whether the said order is not supported by the evidence
brought on record or it is against the law or it suffers from vice of
procedural irregularity, as has been held by the Hon'ble Supreme Court in
the case of Gaya Din (dead) thr. L.Rs. versus Hanuman Prasad (dead) thr.
L.Rs. reported in 2001 (43) ALR 226 (SC).

43. In the instant case the findings recorded by the Sub Divisional Officer
(respondent no.4) with regard to the question of abolition of zamindari in
the area in question, has been upheld by the first appellate court, i.e., the
learned Court of Commissioner, Chitrakoot Dham Division, Banda and
the learned Board of Revenue also concurred with the same in Second
Appeal.

44. In the case of State of U.P. versus Lakshmi Sugar & Oil Mills Ltd.,
reported in (2013) 10 SCC 509 the Hon’ble Supreme Court has been
pleased to observed that the concurrent findings of fact could not have
been reversed by the High Court in its writ jurisdiction. The extract of

paragraph 20 the said judgement is reproduced as under:

“20. The order passed by the District Consolidation Director/Collector,
Hardoi also concurred with the view taken by the officers below and
held that there was no evidence on record to show that the subject land
was ever held or occupied for agricultural purposes or that any
agricultural activity was ever carried out on the same. These concurrent
findings of fact, in our opinion, could not have been reversed by the
High Court in its writ jurisdiction. The High Court obviously failed to
appreciate that it was not sitting in appeal over the findings recorded by
the authorities below. It could not reappraise the material and hold that
the land was held or occupied for cultivation and substitute its own
finding for that of the authorities. Inasmuch as the High Court did so, it
committed an error. It is noteworthy that the revenue record clearly
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belied the assertion of the respondent Company and described the land
as “parti kadim tilla” which meant that the land has not been cultivated
for a long time and is in the form of a hillock.”

45. In view of the settled legal position on the subject of ‘concurrent
findings of fact’, it has become imperative to determine as to whether the
facts and circumstances of the present case warrant any interference by
this Court in the concurrent findings of fact recorded by the Sub
Divisional Officer as concurred by the Commissioner and also by the
Board of Revenue, in the Second Appeal.

46. For a ready reference the findings recorded by the trial court as to the
question of abolition of Zamindari with respect to the area where the

property in suit situates are as under:

“.......q[E 197G GEIT- 3-7 fAqTied qfH P FHIGRT GHIT $I ST
gabl & oiand miaare g @ grT- 12-13 5 3789 13597 7T 8,

gl are 1975 3 7 6 V% GER & Fraf-gd & it afs fAarkea g
&1 SHIGRT T9T & gl & al arg IIored dfear 2006 & =Tl
qISviT &1 I THITN! SavR faaTied Wi $i HrE & ar arg
Jofto A=t Tare & Sr=afaT gryuie &

qiaarcier av 39 3189 Pl Ag Hvd F IR &
FIGAIRITT &RT 319 Fiddre u7 & fd~5 §0- 12 g 13 53070
T &7 STHIGT] 13191 U i aaeeir ifafa9 1956 @1 -
64 BT T [T T & TF BET T &, 1 TR &7 7 SHl=re!
ge & ggrq Jodlo i1 vare & 8] 81 IR [Aved wqsl
TRl §RT- 65 @ J&d X P&l T & & FoHo TR &7
THII [@1er v 7 agawer S0 1956 4 o g @
STHIGR TETE & SR @ Sodo STHIGRT fATeT U Yo el
a7 UPZA & LR Act. U9 o JIoreq 37180 1901 =<l

ge & g4I Ty &I

TIQGIRITT GIRT 7egT R 24 3, 1961 & I
108 &/ 3 13537 71T 135 diaT =~gfafegerct # o Hiert 24 9,
1961 31 gt off 7aid emreeer 4 ¥ & & "all agricultural

areas in the following urban areas of State, which
have been demarcated under sec. 5 of aforesaid
Act, shall vest in state of Uttar Pradesh. All such
agricultural areas shall stand, transferred to and
vest, except as provided in the said Act, in the State
free from all encumbrances."
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I giT & 5 24 7, 1961 & IR I
JoFo FRIT &F FTHIGR! 3fefAgT 1956 & 3I=7d PaeT 7
It G5 PV g H ST FiaT H TETg 1 TE o

TIGaGrTeT 7 VAT B3 3ifHed 1368 % 0 @7 gaact 4
Rered 4 % 5= g 817 &1 &a¥T Fegd 7 far, ¥ar @ig
ud Rare ot gfaardimor = garael! 4 gega 78 far & , &
farfea gt &1 SHleRT e i 3 SwaT Tidad} Zamindari
Abolition Bond SHITGRIT @I [dariad f7 @& G==¢7 % 17 &l
gaT &1 gl Hiaare] 319l 39 §IT @l GIfed deT H g9 avE
et 8, 1 Ranea gt & sHiarl 1368 %o 4 warg & gab
gl

SEGH1T I8 & a5 midarcimor 7 w3 & wfovev qeiar
7 gfda  aey Flo @RW  #E@ - 286 100
08.09.61/18.11.61 379+ f9aT @=¢ft g7 qrgetrer &7 17 o7
8 H @all &7 1368 Wo H & &1 @& Hegda T &l
TIQaITr 7 3197 @I [T 8 & BIeABIN &l Bl @ NZA
P 3lq STHIGR FHIT @1 Tega @ &1 @aNl & T 1334
vHaT 0.088 o NZA arct 1 i Fawd &4 uTg airdl & ol
151 @& HEIcT TGP T & Fok @I H &t 1 T T &1

gfaareimr gRT & 1413 wo I 1410 Ho &
@R fAaqTied i & G 5 I FSIBYYaT (T 9 T) & 9T
3 1 & 5 e A & e 81 39 @Rl & 1368 %o &l
eI @1 Siiaw &t T o e &1

SEEHIT &, 135 IAarcir 7 §9 gFTEed! 3 =R §RT
GIRT ST TSt 1G9 & [avog HTo ST FeIed & FH°e
$&1 3T7eIqT Bl G SITER T o a5 [Qaned i bl Tt
gc gl & gl Jolo Sl VFe &1 Brfarg! gIvvi 78l &/
T8 13 37/a% ~eT 7 39F s JoHlo SH~H TaT are &l
gINUfeT JT7Y [AETsTT GIe Y & 8, O Terd &1 39 [T J
HTo =R 3IYH fAFge qvser 7 20-12-2017 @&l JT &1y
o% [l fRaT & Rarfea qfF # iR wEm T8 g4 &l
Rarfea g 77 518 TRar @al 3 auf & 39y TR
Jotto =4 Yare & ST=ria HrRlaTe] gIgvig & Sk 39 =iy
GIRT QIR 377Q9T 28 - 4 -2017 1 F&TeT ¥eT 3% [FRT] 9%t
P & 71

FIGGRITT 7 ST @& [ 20-12-2017 & fawg 7
&l Tova gRye, 7 & AT 37 = H ot gAldl & =
VHT GO H, §9 RIS H Ui & a5 @l Jega el
~77 3T T8 &1
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guIc1d YRl [adeT I il fawgail & Heprer 4 are
8 03 vd are 70 6 FIAGRIIT & fdvg TR vl
fasr Sirar & sifv & sigenfa s et & 5 Rarfea g it
g H o gqo GgoVo H Iof 8 i @ g 8l
FIAGRITT [ 8 & BIYTPR & & 3R I aig FoUlo i1
vare & 3= gIvuiT &1 39 T J 2001 (92) 3% ST 4ot
48 =1 A T ... ”

47. The finding returned by the First Appellate Court affirming the
findings of the trial court regarding the question of abolition of zamindari

1s extracted below:

e, gig &1 GIYuiFar 45 9¥ 3feR =rIer §IRT 14w Bl
T & &5 2 faanfea qfF 1 SHIer! TETd &7 AT fet T ST
BTN Bl Tiq THT I o TRBR & ST Bl Brfars! sidt
iV FE 1617 371deT qaTaed! BT Gor [T STl STHieradaiiTor o1
YIS IR T Tq T B 3R H BIE [danfea T @ geT 78l f5ar
T N I T H FNABTTT FRT BIF GeT Tega 781
13T T SO 9T 8 13 [area qfF @1 qgT Sidierdartr &l
THIGR ¥ U @& &Y H 1T 5% off 9% 9% Sidfiereator 54 -8
Ao BIYTBR & T F Gof gel 3T V8 &/ 99 WE & [ 01
goTis 1961 @1 faarfaa g iy are 78t oft afewr sHier g
oft, [GNga 3TeY gv i o S7f¥erdl § A Gigo URAT &1
Gadll 4 eof &1 If [daned qfF B e wHTe 81 T &idt ar
TETT T SIS0 RIT &1 Gal! H Gof B1 It el =i
H o7 ITored gy, JFoHo TRITS & GRS i 15
2012 H TG¥ 37 T & a5 770 SIS YRaT di THIGR! THT 135
ST & Boivawey NS WYAT FiddY & w9 & g7 ST M 39t
gie vl 17 H ¥ §Y TR &7 &l THIGRT T dlS ST BT [T

48. The findings recorded by the Board of Revenue in the Second Appeal
as to the abolition of zamindari and applicability of the U.P. Tenancy Act

1939 are as under:

SR 3: eIl @ Feg o7 13915 39 379 P & 1 T8I
TG GV FAY TR BB 3, 1939 & TIfAET aodarT
7 T & 37eraT 78| TET Fh T U TeIIHE T8 & 3R T
T8 g7 fadflar il =irrere gt GrET=I: fae T8 5 Sar
&, Y=g IATI JIRT H Fh TeIIHE T BT 4150 §9 =1
GRT 15T STTT =7fed | 37a9ge Tt 8iar &1
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TN TR B &7 SR AT vd T araeer sifefa,
1956 H 12 T HIQET] @ SR STAFIH b €°T 8 @ 3=
PIY &7 PT =gl FIeT TR e & IFUI I GRT 5 4 3gH
GRT gF 13507 STRITT [9gd5 QUvT=a R &XabIN GINT STfediRG
ToC F gTeT [ o b1 fafel | &% a8 @7 ot [ anT 5 &
i qd H FIfe & gerT &1, | THIGR] I 8B} W
PIY &7 TH YR & Fh 8y o BN H [Afed T
STRATTI S8 $1 €T 8 I§ ¥qE WY § Hiaena avdl & f&
3ifefaH, 1956 @ HIAer 9% 31 qfaal ov & &Fr ot fa
w7 Y PIY &5 @b Y F 13917 8 e qH T fagieT gNT 4 5
1351 ST @ SURTT 18T PIY &7 BT HBTOT €NT 5 H STaraer
& 19N @& SRIRT 147 7T 811 37fefaE, 1956 $I 9RT 3
5 @& H 1 o g’ werd, S 1@ @ IfeHaE gaad &+
FI fafel ov Py &7 & & 3iv I FHFT & HYY IIN HQT
1R SfefaE, 1939 & Qe F] ¥& 8, @& e,

fagid7, TiHieT Uq GaprerT b1 AT Giar gardt 7=t &1

3T 1956 F gRT 3 & 3= Tod TNBN GRT Toic §
I 1353 ST & SN Fawerd i (Sarber) st
TR Tidar @ S99 8%t &7 &1 TFquf qfFr &7 qeeT HeT &
SURTT IF HII BT [ATHT / [N @R I 1 Y 4T @
WY 4 IUcTeE & 37N &IT 2(1) () & T qeegar e &1%T 2(1)
(%) & 3ewlled 1 8l deluRI=T HigiaT (S1H159) 3t
eRT 3 &1 SUET 1 3 37efi, SifeRgeT Tt g #i fafe & 3
TEie & 3reN, Srear O gers Rt srafe & iav fo o
PN [bdl el d (A1 @Y, PRV §AId §Y 39+ HiFT
TEIE] B1 STGH B FHE HEGT BT GRT 4(1) & 37Ef 778 I
eI TR STG9Id HIEHIRINT SIYH FRT fAled TR ¥
TSI V15T 97 5 37e/qT fabed 317 fa & O oo ek A1
PN, 39 TIY H GeBIfod PRI 15 4T Ifepre §INT 12 1T
g o Y &7 & diFiaT & TEgd & v o Py 87 &
i gera ) @ glad 5 T 8, S Ay J [
T UR 9007 B SUCTSE SR TR S NS T 8
v 37114, 1956 &1 &TNT 4 SUEIRT (3) & 3i=TFfa qfaT aeuf
4 fo v qrerr dIg A @iy 37ear w1 FIfeprT ST (2)
& e T gp1ad 8= & fafr & 3 919 & Hiav 0 sfeert
37e/ar P & wFe, 3k v i & o [@feT d S, 3B
TR HEAd G 39 g ] T TRIGRI=T 31829 bt
§RT 4(3) & STl Tega STl &7 JeaT AR 35 ST
& SUNIT [A=8T~pa &3 T 3if=1T FHror ifeaf7a4, 1956 #i
§NT 5 &1 IUYRT (2) & =TI TYH GINT AFHIT 5 97 5
3rerar Ot AT I Ot fafsT 1 STRI, 39 SIT9RT 1 TS BT HPTIT
13577 STRIFTT 13 GIET P19 &1 @7 37f~37 Y § HiFiaT & T &1
ITYH GIRT 13521 I 319 [TERUT / HepTorT @ [9¥og IIoTed gIRge
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H ardier Fifia fd o $1 gy & Rt & SR AT /
HiHie Fa¢ll STafaal & SR 9% JISTeq IRYG FRT ST &
1797 @7 1A% fadaT 153 ST & Suvr=T fagiaT / ST &
T H 3Gk FRT 157 7T [FORT 3109 FIT SR STfE1eT
P GRT 8 & =TI G [Sier BT T 8 5 & IURIT
ITYH GIRT 13597 TIT faA=g1a7 1 UR Teen] 914 T 3K 39
TBR TEEEIT &7 1 37 YHa) & G AT ST wu o
&%T 5 &1 IUERT (2) & =TT & BT &, & T2 5 ITN H&dT
PTG I1E7a, 1939 FNHT E1% THIGE1T 7T ST/

g THeT H IfetreflgRT 3t waeq @l JifefAaT 1956 &
3= GRYerT 81T SRIT O V8T 8 0§ gaTaetl g Jcrse
TSIT GFHfad | G- o el 4 I wEgla A o
To & WY ¥ oof 8 3 F&IT THfa & gEfad fAsied /
T b Frfard? 1961 H 53 T &RT 8 & BT & qF
3T 8 TR ST ifed @A BT YN Fidarsl/ srdfiereffor av
T STRITT| §9 T2 5 [3fer 37 I8 e Mg & & areg
INgT BV BT YR 99 feh @& e ¥ laT & S 135 et a7y
37T T & Sifecicd o 819 BT BT BT 81 1 V8 ~IRIeRT
& SFEPR & T ° P SUT & Fraq T FETH
~IRITTT §IRT (Yodiigo3Ro, 1966 GHiT #IC g5 1718) 4 I8
YUE U H JGENT 1337 77 & 135 G187 g e T 9K IF
gér ov eRT slar & ot 1 el sifefaag g wifdenfaa ~fde
143507 1 TIHAT &5 T 7T &1 & TEIE H AT [ ~IRIIer
& AP SUTee T 817 & GH-¢ & HYT BN & gATH
T@RT H 3ficarelf g’ FET T 47 SfefaE, 1956 @& &
87 & TN GY 37a¥ R Bl YFIEBN TTH T 8 BT HYT
fasarr ST W8T 8 31T 8 srdfianrelf & v angeges & 1 asarfetag
1956 &1 &°T 3 & &RT 5 T 379Rf Tt 71 5 gEIT TEat
A 8 TrEeEl ey ~IRIIe & THE ARG e U
srdfierreff T 0T BIS ot VAT I 3N ~IRITTT F THE
TFIGeA] GV FYcTse &l BNRIT TIT &1 39 WaH J FrAT SEaH
NI FRT FiAuiied fafde Aga " Fewi §uierd &4
I g ST 3EIST (Yo diigodiRo 2008 (dieflo) Gl
FIC g8 1867) &1 T 37aege g i & g T4 favg
gvg & T F gk AU @& g 15 H FEAT SEad
IR &INT 7T fafeles g sraenfar fasr 7 &-

I15- i ”

37T: T FETT IR §RT & TS Ih ~IMd Jawey &
37999 5 T&TT el Pl AT 1956 H Teeiied 981 qrr
T Gpar 39 TBN et B I8 HUT fF I IfdEN
THIGRT g & ey GNGFT &1 9@ &, 37efEiT & ST & SN
3flerreff GNT 39 ~IRITT @& GHE Fedifad 15 T qRarT
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fafee a8 w27 7 & srefelT & Wi 81 i sifdear @ I g &
& T8 TEUfd v SR HR9T proddpr e 1939 &
TIfder q¥ ave o gl & sra: srdlenreff & sifer st 8 &
Tl Breae & 3ifelew T& 71 ST Gabet &1 SN TR BIeadrT
T @ GEIeT AT & Sl SrefiTee = aRT Y
T AUl J [ g Bl dearcad srerEr fafgd gic aRkered
7el &It & 3ilv aaarT fadi ardier 4 1t 3r=7 aRarT fafdes
f4g @1 [Afed 81T Fdla T8l 8T & 3 gaqrT kdT srdler
FoT81 &I & PRI AR 81 I T sidt 8. ..”

49. It would be appropriate to refer to the judgement passed by the
Hon’ble Supreme Court in the case of Mahant Dooj Das versus Udasin
Panchayati Bara Akhara, reported in (2008) 12 SCC 181 wherein the
Hon’ble Apex Court has been pleased to hold that for application of the
provisions of Section 331 of the 1950 Act which has been incorporated in
the 1956 Act, it was incumbent upon the defendants to lead evidence to
prove that the suit lands had been demarcated under Section 5 of the Act of
1956. In the absence of proof, it cannot be said that the suit area is a
demarcated area and thus vested in the State by issuance of the
notification under Section 8 of the Act of 1956. For a ready reference the

relevant paragraphs are reproduced below:

.............. 23. By virtue of Section 8 after the agricultural
area has been demarcated under Section 5, the State Government
would issue a notification in the Official Gazette declaring that
from specified date all demarcated areas situated in the urban
area shall vest with the State Government and from the date so
specitied all such agricultural areas shall be transtferred to and
vest, except otherwise provided in the State free from all
encumbrances. The purport of Section 8 is very clear that the
agricultural land falling in the urban area has to be demarcated
under Section 5 and thereafter the notification shall be issued by
the State Government in regard to the demarcated area in the
urban area to have been vested in the State.

29. In the present case, there is no evidence led by the
defendants that the suit land had been declared as a demarcated
area and the suit area being declared to be such has vested with
the State Government under Section 8 of the 1956 Act. The
notification issued under Section 8 says that in exercise of
powers under Section 8 of the 1956 Act, the Governor of U.P.
declared that from 1-7-1963 all agricultural areas in the
following urban areas (which admittedly fall within Haridwar
Union, District Saharanpur) of the then State of U.P. which have
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been demarcated under Section 5 of the Act shall stand vested
with the State of U.P., and as from that day onwards all such
agricultural areas shall stand transtferred to, and vested, except as
provided in the 1956 Act, in the State free from all
encumbrances. It is clear from this notification under Section 8
that the land which has been demarcated under Section 5 in
Haridwar Union shall be vested in the State free from all
encumbrances. Unless and until it is shown that the land in suit
has been declared as a demarcated area or falls within the
demarcated area, exercising the powers under Section 5, it
cannot be said that it has been vested in the State by virtue of the
Notitication issued under Section 8 on 20-6-1963. By 20-6-1963
notification, it is only the demarcated area under Section 5
which has been vested in the State. That does not necessarily
mean that the suit lands have been vested in the State. In the
absence of proof, it cannot be said that the suit area is a
demarcated area and thus vested in the State by issuance of the
notification under Section 8 of the Act.

36. For application of the provisions of Section 331 of the
1950 Act which has been incorporated in the 1956 Act, it was
necessary for the defendants to prove that the suit lands had been
demarcated by the State Government by taking necessary steps
as contemplated under Sections 3, 4 and 5 of the 1956 Act.
Sections 3, 4 and 5, as already held by us, provide a complete
code for demarcation of the agricultural area after giving
appropriate hearing to the party affected by following the
procedure laid down therein. It also provides for an appeal to the
Board of Revenue. It is only after the area is declared as
demarcated area, that Section 8§ will be attracted and the
notification to that effect would be issued in regard to and in
respect of such declared demarcated area to be vested in the
State Government. Unless the land is vested in the State
Government, the provisions of Section 331 of the 1956
(sic 1950) Act would have no application to oust the jurisdiction
of the civil court.

50. Taking into consideration, the facts and law as narrated herein above
it is apparent that the Trial Court, the First Appellate Court as well as the
Board of Revenue in deciding the Second Appeal have diligently
considered the issues involved in the case, and have returned concurrent
findings particularly with regard to the issue of abolition of zamindari in
the area in question as also with regard to the issue of demarcation of the

land in dispute as per Section 5 of the U.P. Act of 1956 as agricultural
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area for the purpose of enforcement of the U.P. Urban Areas Zamindari
Abolition and Land reforms Act, 1956.

51. In view of the deliberations and observation made herein above this
Court finds, no manifest error of law or perversity in concurrent findings
recorded by the Courts below on the issues involved in the case. The
impugned orders passed by the learned Courts below, do not suffer from
any such procedural irregularity or illegality that warrants interference by
this Court in exercise of its’ Writ jurisdiction under Article 226 of the
Constitution of India. The Writ Petition is liable to be dismissed. It is

accordingly dismissed. However, the parties shall bear their own costs.

Order date :- 27.02.2024
Abhishek Gupta/Arif
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