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The facts in this crimnal appeal disclose acts of
unparalleled evil and barbarity as five persons of a famly
were battered to death wi thout mercy by a young cul prit aged
about 20 years.

PW17 Shiv Pratap, his wife, three daughters and aged
parents were residing in a house at Bidasar. The nmarriage
of the eldest daughter of Shiv Pratap was fixed to be held
on 20.2.1994. In order to purchase sone articles for the
marriage, Shiv Pratap and his wife Bhanwari had left for
Jai pur on 14th Decenber, 1993. < They canme back to Bidasar
from Jaipur on 17th Decenber, 1993 at about 9.30 PM On
reaching the house, they found the outer door of the house
open and the inside roomwas found bolted from wthin
PW 17 knocked at the door in vain and after sometine he
scaled over the wall and gained entry into the room He
found his parents lying dead with multiple injuries. PW17
and his wife then went to the room of their-daughters. That
room was found |ocked fromoutside. PW17 broke open the
l ock and found dead bodies of his three daughters. Various
bl ood-stained articles were found strewn in the room PW17
used to peg the bag containing gold and silver jewellery of
the shop. That bag was al so found mssing. Shocked at the
i nci dent, they made a hue and cry. The brother of “PW17 who
was staying nearby came to the house. Sone nei ghbours al so
cane there in the neanwhile and saw the ghastly incident.
By about 9.45 P.M, PW17 gave the P-8 statement before the
Station House Oficer of Police Station Chhapar ( PW23).
PW 23 registered a case and imedi ately visited the place of
occurrence. He recorded the statement of Bhanwari (PW1);
Murlidhar (PW2) and also the further statement of Shiv
Prat ap (PW17). On the next day, he took vari ous
phot ographs and conducted i nquest of the dead bodies of al
the five deceased persons. The various articles, including
clothes found Iying in the house, were recovered. Many of
these articles were found bl ood- st ai ned.

In his statenment, PW2, Mirlidhar mentioned that on the
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evening of 14th Decenber, 1993, he had seen the deceased
Jora Ram the father of Shiv Pratap, at about 6.00 PM goi ng
to his house after closing the shop and the appellant, Shri
Bhagwan was al so accompanying him PW2 further stated that
Shri Bhagwan was known to him previously as he had worked in
the shop of Shiv Pratap for about 8 to 10 months. He also
stated that he saw the appellant and Jora Ramentering the
house of Shiv Pratap. Based on this information, appellant
Shri  Bhagwan was arrested on the night of 18th Decenber

1993 and the investigation of the case was taken over by
PW24 . He too visited the place of occurrence and
collected various articles from there. A broken iron
"Kunta', a wooden Pestle and an iron scissors were also
recovered from the scene of occurrence and all these
articles were stained wth bl ood. The appellant was
interrogated and based on his statenment, an axe was
recovered fromthe water tank located on the terrace of the
house of  Shiv Pratap. Duri ng the course of further
i nvestigation,” the appellant gave a statement regarding the
pl ace of concealnment of golden jewellery and other articles

taken away from the house of ~Shiv Pratap. Appel l ant’ s
brother-in-law (Bahnoi)  Ranmu Ram was a resident of Sardar
Shahar . The appellant | ed the police party to the house of

Ramu Ram and from his house a bag containing jewellery and
other articles were seized under Ex. P-83. These articles
i ncluded one gold finger-ring, gold ear tops and nose tops,
white pearls, etc.. Al these articles were later identified
by Shiv Pratap as gold ornaments belonging to his nother and
daught ers. From t he house of Ramu Ram a snall tobacco box
was recovered which contained 12 copper pieces and an
envel ope of ' Kunkum Patri’ addressed ~to Shiv._  Pratap,
Bi dasar, and the sender’s nanme was one Manak Chand Son

(PW10). Manak Chand was exami ned and he deposed that this
invitation had been sent by himto Shiv Pratap on the
occasion of the marriage of his daughter which was on' 10th
Decenber, 1993.

Appel lant, Shri Bhagwan al so gave a statement to the
effect that while he was travelling in a bus, he had 't hrown
away the shirt worn by himat the tine of occurrence, near a
place three kilometers away from Sujangarh. The  appel | ant
led the police party to that place and the said shirt ~was
recovered fromthe bushes near the place where the appell ant
had stated to have thrown the sane. This shirt was
bl ood-stained and it bore the label of 786 J.K Tai'l ors,
Subzi Mandi, S.RD R On the shirt, nunber 427 was found
mar ked. The investigation officer later visited the said
shop of J.K  Tailors and questioned the owner of the shop
Zafar Hussain (PW18). PWI18 stated that he had stitched
the shirt for the appellant and he had also recorded the
nane of the appellant and the neasurenents in the register.
Exh. P-48 is the register maintai ned by himand as agai nst
serial nunber 427, the name of appellant, Shri Bhagwan Soni
was found witten.

The appellant was tried for offences under Section 302
and 392 read with Section 397 |IPC and was found guilty. For
the of fences under Section 392 and 397 | PC, he was sentenced
to undergo RI. for seven years and to pay a fine of
Rs. 200/ - . For the offence under Section 302 I1PC the
appel lant was sentenced to death and to pay a fine of
Rs.200/- by the Sessions Judge. This was challenged in
appeal and the Division Bench of the Rajasthan Hi gh Court
confirmed the conviction and sentence of the appellant.
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On behalf of the appellant, Dr. Shyam a Pappu, | earned
Seni or Advocate (A C.) very ably argued the case. It was
pointed out by her that the evidence adduced by the
prosecution was not sufficient to find the guilt for the
of fences he had been charged with. It was contended that
various incrimnating circunstances relied on by the court
are not sufficient to draw an inference of guilt of the
appellant and the chain of circunstances was not cogently
and firmy established and these circunstances have no
definite tendency to wunerringly point the qguilt of the
accused. It was also contended that in a case of
circunstantial evidence, the chain of circunmstances should
be so conplete that there is no escape fromthe concl usion
that in all probability the crine was comitted by the
accused and none el se.

The  counsel~ for the appellant also argued that in the
Exh. P-8 Statenent given by PW17 Shiv Pratap, the nane of
the appellant was not nentioned, though he was acconpanied
by PW2 Mirlidhar, who is alleged to have seen the appell ant
along with one of the deceased prior to the incident. It
may be noted that PW17 nust have been under severe psychic
trauma at the tinme of giving the Exh.P-8 Statement before
the police and naturally he did not nention the nane of the
appellant to PW 23 who recorded his statenent. PW 23
hi nsel f recorded the statenent of PW-2 i medi ately
thereafter and in that statenent the nane of the appell ant
was nentioned as ‘the person last seen with one of the
deceased. Anot her contention urged by appellant's counse
is that in the instant case series of injuries ‘had been
caused to the deceased persons and sticks, wooden ' pestle,
broken handl e of axe, scissors and 'kunta’ were alleged to
have been used and it was argued that fromthese facts, it
i s possi be that there nust have been nore than one assail ant
and therefore, the prosecution suppressed the real facts and
the appellant is entitled to the benefit of doubt. Al the
articles allegedly used by appellant as weapons of offence
are things which mght have been collected fromthe house
itself and according to the prosecution, the-appellant was
seen with deceased Jora Ramin the evening and in al
probability he nmust have spent the night in the house of
Shiv Pratap. The incident mght have happened in the dead
of the night and that being a winter season, it is quite
possible that attention of the neighbours m ght  not- have
been attracted. The fact that household items were used as
weapons of offence rules out the possibility of the presence
of any outsider. Moreover, it is also not possible to infer
anything from the nature of injuries as to how nany
assailants were involved. It is quite reasonable and
probable that one assailant alone can cause so  -nuch of
injuries especially during the night when the victins m ght
have been in deep sl unber.

The counsel for the appellant also raised serious doubts
regardi ng the various recoveries effected at the instance of
the appellant, but we do not find any reason to disbelieve
the evidence adduced by the prosecution as there is further
corroborative evidence to support the recoveries. The
articles were recovered fromthe close relative of the
appellant and they were identified by PW17. It 1is also
establ i shed beyond doubt that the recovered bl ood stained
shirt belonged to the appellant.

Having regard to the various facts, we do not find any
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reason to suspect the guilt of the accused as it is proved
that the appellant was seen with one of the deceased Jora
Ram in the evening of 14th Novenber, 1993 and the appell ant
had an acquai ntance with the famly menbers of the deceased
as he had already worked as an apprentice in the shop of
PW17 to learn the trade of goldsmthy. PW17 deposed that
the appellant was sent away fromthe shop as he had
conmitted sone mnor gold thefts.

It is also relevant to note that the appellant had some
infjuries at the time of his arrest. These injuries are of
m nor nature, but even then the appellant could not give any
satisfactory explanation with regard thereto. The recovery
of various articles at the instance of the appellant, that
too immediately after theincident, goes a long way in
proving the guilt of the appellant.

The possession of the fruits of the crime recently after
it has 'been committed, affords a strong and reasonable
ground for the presunption that the party in whose
possession they are found was the real offender, unless he
can account for such-possession in sone way consistent with
his innocence. It is founded on the obvious principle that
if such possession had been |lawfully acquired, that party
would be able to give an account of the manner in which it
was obtained. His unwillingness or inability to afford any
reasonabl e explanation is regarded as anounting to strong,
self inculpatory evidence. |If the party gives a reasonable
expl anation as to how he obtained it, the courts wll be
justified in not drawing the presunption of qguilt. The
force of this rule of presunption depends upon the ' recency
of the possession as related to the crine and that if the
interval of time be consi derable, the presunption is
weakened and nore especially if the goods are of such' kind
as in the ordinary course of such things frequently change
hands. It is not possible to fix any precise period. This
Court has drawn simlar presunption of nmurder and robbery in
series of decisions especially when the accused was found in
possession of these incrininating articles and was not in a
position to give any reasonabl e expl anati on. Earabhadrappa
@ Krishnappa vs. State of Karnataka (1983) 2 SCC 330 was a
case where the deceased Bachama was throttled to death and
the appellant was taken into custody and gold ornanments and
other articles were recovered at his instance. ~This ~Court
observed

This is a case where nmurder and robbery are proved to
have been integral parts of one and the same transaction and
therefore the presunption arising under Illustration (a) to
Section 114 of the Evidence Act is that not “only the
appel lant committed the nmurder of the deceased but also
conmitted robbery of her gold ornanents which formpart of
the sanme transacti on.

In another case reported in (1997) 10 SCC 130 [ Mikund
VS. State of MP.], the prosecution case was that in the
night intervening 17.1.1994 and 18.1.1994, the appellants
trespassed into the residential house of one Anuj Prasad
Dubey, conmtted nurders of his wife and their two children
and |looted their ornanents and other valuable articles. On
t he next ni ght, the appel l ants were arrested and
i nterrogated. Pursuant to the statenent nade by one of the
accused, gold and silver ornanents and other articles were
recover ed. This court, relying on an earlier decision
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reported in @ulab Chand vs. State of MP. (1995) 3 SCC
574, observed

“I'f in a given case --- as the present one --- the
prosecution can successfully prove that the offences of
robbery and nurder were comitted in one and the same
transaction and soon thereafter the stolen properties were
recovered, a court may legitimately draw a presunption not
only of the fact that the person in whose possession the
stolen articles were found cormtted the robbery but also
that he coomitted the nurder."”

In the instant case, the appellant could not give an
explanation as to how he cane into possession of various
gold ornanents and other articles belonging to Shiv Pratap
and the menbers of his famly.. The appellant also could not
gi ve any reasonabl e explanati on how he sustained injuries on

his body and how his shirt becane bl ood- st ai ned. In the
facts 'and circunstances, it is a fit case where the
presunpti'on” under Illustration (a) to Section 114 of the

Evi dence Act could be drawn that the appellant conmitted the
murders and the robbery.” The courts bel ow have rightly held
the appellant guilty of the offences charged agai nst him

As regards the /question of sentence, the counsel for the
appel l ant submitted that the appell ant was a youngster aged
20 at the time of crine and ever since the- inposition of
death penalty on' himhe has been under devastating and
degrading fear that is inposedon the condemrmed and that
appel | ant nmust have been under i ntense mental suffering that
is inevitably associated w th confinement under sentence of
deat h. It is submitted that these factors had been taken
note of by this Court as relevant mtigating factors to
comute the sentence of death to life inprisonnment.

O course, the nature of thecrime commtted by the
appellant was so horrendous and exceptionally cruel and

sadi sti c. However, we are inclined to take a lenient/ view
having regard to the various facts and circunmstances of the
case. In dealing with crimnal matters where death sentence

is prescribed in law as the punishnent for the crine, the
courts are required to answer new chall enges as the object
has to be not only to protect the society at large, but
i npose appropriate sentence | est there should be a tendency
to wundermine the public confidence in the crinminal justice
del i very system

In A Devendran v. State of Tam | Nadu [(1997) 11 SCC
720], while considering the question of inposition of death
penalty, this Court observed:- (in para 26)

Bearing in mind the ratio of the aforesaid cases it nmay
be seen that since the evidence of an approver has  been
taken out of consideration the conviction of the appellant
Devendran wunder Section 302 has been upheld on the basis of
the evidence of PW2, PW and the recovery of the pisto
whi ch was used for the commission of murder fromthe house
of the said Devendran as well as the recoveries of ornanents
and other jewelleries belonging to the informant recovered
from the house of Devendran on the basis of his statenent,
while in custody and those jewelleries being identified by
PW. The aforesaid evidence by no stretch of inmagination
brings the case in hand to be one of the rarest of rare
cases where the extreme penalty of death can be awarded.
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Simlar is the position in the present case. The
circunstantial evidence discussed above, even though held to
be reliable for convicting the accused, we do not think it
to be one of the rarest of rare cases warranting death
sent ence.

Hence, what woul d be the appropriate puni shrment?

Crinmes, |like the one before us, cannot be | ooked wupon
with equanimty because they tend to destroy ones faith in
all that is good in life. A young man was gi ven opportunity
to learn gold-smthery. He was once sent away for alleged
act of theft. Yet again, on the day of incident, he was
permtted to acconpany the deceased old nan and as per the
evi dence, he acconpanied the deceased in his house. The
reward of that kindness is nmurder of old man and his wife
alongwith three daughters including one whose narriage was
fixed after two nonths. Hence, even though we reduce the
death penalty, we think that punishnent shoul d be sufficient
so as to have deterrent effect as well as no further chance
to the accused for relapsing into the crime and becomn ng
danger to the Society.

Section 57 I PC provides that in calculating fractions of
terns of punishment, inprisonnent for lifeis to be reckoned

as equivalent to the inprisonnent for twenty years. In our
view, considering the heinous barbaric offence committed by
the accused, in no'set of circunstances accused should be

rel eased before conpletion of 20 years of ~ inprisonment.
This Court in Dalbir Singh and others v. State of Punjab
[(1979) 3 SCC 745] considered the question that —in case
where sentence of death is reduced to life inprisonnent, for
how nany years accused should be detained in prison. The
Court in paragraph 14 held thus:- 14. ~The sentences of

death in the present appeal are liable to be reduced to life

i mprisonment. W my add a footnote to the ruling in
Raj endra Prasad case. Taking the cue from the English
| egi sl ation on abolition, we may suggest that life

i mprisonnment which strictly neans inprisonnment for the whole
of the mans life, but in practice amunts to-incarceration

for a period between 10 and 14 years mmy, at the option of
the convicting court, be subject to the condition that the
sentence of inprisonnent shall last as long as life  |asts
where there are exceptional i ndi cations of nmur derous
recidivism and the community cannot run the risk of the
convict being at |arge. This takes care of judicia

apprehensi ons that unless physically |iquidated the culprit
may at sonme renote tine repeat nurder

(Enphasi s added)

In case of Subash Chander v. Krishan Lal & Ors. | [2001
(3) SCALE 130], the said principle is followed by this Court
and it was ordered that accused shall be incarcerated for
the remainder of his |ife and that he shall not be let |oose
upon the society as he is a potential danger

Question may arisewhether in view of the provision of
Section 433(b) read wth Section 433-A C.P.C accused
shoul d be rel eased on completion of 14 vyears of
i mprisonnent? For this purpose, we would nmake it clear that
under Section 433 (b) enables the appropriate Governnent to
commut e the sentence of i mprisonnent for life, for
i mprisonnent of a termnot exceeding 14 years or for fine.
Under Section 433-A there is an enbargo on that power by
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providing that where a sentence of inprisonnent for life is
i mposed on conviction of a person for an offence for which
death is one of the punishnments provided under the |aw, such
person is not to be released fromprison unless he had
served at least fourteen vyears of inprisonnent. Thi s
guestion is considered by various decisions rendered by this
Court and by the Privy Council and it has been reiterated
that a sentence of inprisonnment for life inposed prim facie
be treated as inprisonnent for the whole of the remaining
period of the convicted persons natural life. It is also

established |aw that rules franmed under the Prisons Act do
not substitute a |esser sentence for a sentence of
transportation for [life. This Court in State of Mdhya
Pradesh v. Ratan Singh and others [(1976) 3 SCC 470] in
par agraphs 4 and 9 hel dthus:-

4. As regards the first point, nanely, that the
prisoner could be rel eased automatically on the expiry of 20
years under the Punjab Jail Manual or the Rules franmed under
the Prisons Act, the matter is no longer res integra and
stands concluded by a decision of this Court in GCopal
Vi nayak GCodse v. State of Miharashtra [(1961) 3 SCR 440],
where the Court, follow ng a decision of the Privy Counci
in Pandit Kishori Lal v.” King Enperor [(LR 72 1A 1 : Al R
1945 PC 64] observed as foll ows:

Under that section, a person transported for life or
any other term before the enactnent of the 'said section
woul d be treated as a person  sentenced to ri gorous
i mprisonnment for life or for the said term

If so, the next questionis whether “there is any
provi si on of law whereunder a -~ sentence for life
i mprisonnent, without any formal remission by appropriate
CGovernment can be automatically treated as one for a
definite period. No such provision is found in the Indian
Penal Code of Crimnal Procedure or the Prisons Act.

* * * * *

A sentence of transportation for - life or inprisonnent

for life nust prima facie be treated as transportation or
i mprisonment for the whole of the remaining period of the
convi cted persons natural life.

The Court further observed thus:

But the Prisons Act does not confer on any authority a
power to comute or remt sentences; it provides only for
the regul ation of prisons and for the treatnment of prisoners
confined therein. Section 59 of the Prisons Act confers a
power on the State CGovernnment to nmake rules, inter alia, for
rewards for good conduct. Therefore, the rules nade under
the Act should be construed within the scope of the anbit of
the Act. .. . Under the said rules the orders of _an
appropriate Governnment under Section 401, Criminal Procedure
Code, are a pre-requisite for a release. No other rule has
been brought to our notice which confers an indefeasible
right on a prisoner sentenced to transportation for life to
an unconditional release on the expiry of a particular term
i ncluding renissions. The rul es under the Prisons Act do
not substitute a lesser sentence for a sentence of
transportation for life.

The question of remissionis exclusively wthin the
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province of the appropriate Governnent; and in this case it
is admtted that, though the appropriate Governnment made
certain rem ssions under Section 401 of the Code of Crinmina
Procedure, it did not remt the entire sentence. e,
therefore, hold that the petitioner has not yet acquired any
right to rel ease

It is, therefore, manifest fromthe decision of this
Court that the Rules framed under the Prisons Act or under
the Jail Manual do not affect the total period which the
prisoner has to suffer but nerely anbunt to administrative
instructions regarding the various rem ssions to be given to
the prisoner fromtinme to time in accordance with the rul es.
This Court further pointed out that the question of
rem ssion of the entire sentence or a part of it lies within
the exclusive domain of the appropriate GCovernment under
Section 401 of the Code of Crimnal Procedure and neither
Section 57 of the Indian Penal Code nor any Rules or |oca
Acts can stultify the effect of the sentence of life
i mprisonment given by the court under the Indian Penal Code.
In other words, this Court has clearly held that a sentence
for life would ensure till the lifetinme of the accused as it
is not possible to fix a particular period the prisoners
death and remi ssions given under the Rules could not be
regarded as a substitute for a sentence of transportation
for life.

In Maru Ram wv. Union of India[(1981) 1 SCC 107],
Constitutional Bench of this Court reiterated the aforesaid
position and observed that the inevitable conclusion is that
since in Section 433-A we deal only with 1ife sentences,
rem ssions |ead nowhere and cannot entitle a prisoner to
rel ease. Further, in Laxman Naskar (LIFE CONVICT) v. State
of WRB. and another [(2000) 7 SCC 626], after referring to
the decision of the case of CGopal Vinayak Godse v. State of
Maharashtra [(1961) 3 SCR 440], the Court reiterated that

sentence for inprisonnent for life ordinarily neans
i mprisonnment for the whole of the remaining period of the
convicted persons natural life; that a convict ‘undergoing

such sentence nmmy earn remnissions of his part of sentence
under the Prison Rules but such renissions in the absence of
an order of an appropriate Government remtting the entire
bal ance of his sentence under this section does not entitle
the convict to be released automatically before the ful
life termis served. It was observed that-though under the
relevant Rules a sentence for inprisonment for life is
equated with the definite period of 20 years, there is no
i ndefeasible right of such prisoner to be wunconditionally
rel eased on the expiry of such particular term. including
remssions and that is only for the purpose of working out
the remissions that the said sentence is equated wth
definite period and not for any other purpose.

Therefore, in the interest of justice, we commute the
death sentence inposed upon the appellant and direct that
the appellant shall undergo the sentence of inprisonnent for
life. We further direct that the appellant shall not be
rel eased fromthe prison unless he had served out at | east
20 years of inprisonnment including the period already
undergone by the appellant. As regards offences under
Sections 392 & 397 IPC, we confirmthe conviction of the
appel l ant and no separate sentence i s awarded.

Wth the above directions and nodification in the
sentence, the appeal is disposed of.
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