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W1 1liam Macpeace Thakare in ~his lectures on "English
Hunorists of 18th Century" spoke of Jonathan Sw ft working
in the household of Sir WIlliam Tenmple in the follow ng
terns : "Hs servility was so boisterous that it |ooked |ike
i ndependence". As wll be highlighted in this judgnent the
servility of judgnent-debtor, State of Mysore, the precursor
of the State of Karnataka was egally boisterous when it
tried to cast off its judgnent debtor’s role by resorting to
| egi sl ative independence, which as will be denobnstrated, has
remained a legally futile attenpt.

This is a petition under Article 32 of the Constitution
of India. The petitioners have brought in challenge the
provisions of the Mysore Odinance 1 of 1973, nanely, The
Mysore State Civil Services (Regulation of Pronotion, Pay
and Pension) Odinance No. 1 of 1973. By an anmendnent to the
petition they have also brought in challenge the provisions
of the Karnataka State Civil Services (Regulation of
Pronmoti on, Pay and Pension) Act, 1973 (hereinafter referred
to as ‘the inpugned Act’) which replaced the State
Ordi nance. At the stage of argunents |earned counsel for the
petitioners concentrated his attack on the provisions  of
Sub-sections (2), (3), (4), (5, (6), and (8) of Section 4
as well as Section 11 Sub-section (2) of the Act in so far
as they conflicted with the order of the H gh Court, which
had becone final between the parties. It is not necessary to
refer hereinafter to the provisions of the erstwhile
Ordi nance which has been replaced by the Act, the provisions
of which are brought on the anvil of scrutiny in this
petition.

Background Facts

In order to highlight the grievance of the petitioners

agai nst the inmpugned provisions of the Act it is necessary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

to note at the outset the facts leading to this petition

Petitioners Nos. 1 to 5 were civil servants of the erstwhile
State of Hyderabad and Bonbay. Their services stood allotted
to the new State of Mysore under Section 115 of the States
Reor gani sati on Act, 1956 (hereinafter referred to as the
‘Reorgani sation Act’). The new State of Msore was formed
with effect from1.11.1956 under the provisions of the
Reor gani sati on Act, enacted by the Parlianent in exercise of
its powers under Articles 3 and 4 of the Constitution of
India. Section 115 of the Reorganisation Act provided for

al l otment of civil servants of the erstwhile States
territories of which were transferred to the successor State
by the provisions of Part Il of the Act and accordingly the

petitioners’ services stood statutorily allotted to the new
State of Mysore. In this context the Parlianent conferred
the power of integration of services on the Centra

CGovernment under ~Section 115(5) of Reorganisation Act.

Accordingly integration of services took effect from
1.11. 1956,

After the reorganisation of the States the Centra
Gover nment_f or-pur poses of “effecting integrati on of services
laid down the principles relating to equation of posts and
the preparation of seniority lists. The Central Governnent
also directed the State  CGovernment to decide provisionally
the equation of posts-and also to fix seniority and to cal
for representations fromthe aggrieved officials, to send
the sane for final | decision by the Government of India. In
pursuance of the directions of the Central Governnent, the
State Governnent took its own time to prepare provisiona
Inter-State Seniority Lists andto call for objections. The
State Governnent al so directed the appointing authorities of
the new State of Msore to nmke provisional pronotions on
the basis of the provisional inter-State  Seniority. Lists
subject to the clear condition that pronmotion should be
revised in accordance w th the ranking in the Fina
Seniority Lists to be effective from1.11. 1956 as deci ded by
the Government of India in exercise of its powers under
Section 115(5) of the Reorganisation Act. Sub-section (7) of
Section 115 of the Reorganisation Act laid down that,
‘nothing in this section shall be deemed to affect after the
appoi nted day the operation of the provisions of Chapter |
of Part XIV of the Constitution in relation to the
determnation of the conditions of service of  persons
serving in connection with the affairs of the Union or any
State, provided that the conditions of service applicable
i medi ately before the appointed day to the case of any
person referred to in sub-section (1) or sub-section (2)
shall not be varied to his disadvantage except wth the
previ ous approval of the Central Governnent.’

On account of aforesaid integration of services of
enpl oyees of States which got reorgani sed as aforesaid, till
the inter-se seniority of the concerned allotted enpl oyees
of such States was finally determined by the Centra
CGovernment as required by Sub-section (5) of Section 115 of
Reor gani sati on Act, the reorganised States |like the State of
Mysore were permtted to act on the basis of provisiona
seniority list of such enployees and to effect pronotions on
that basis so that the adnministration of the reorganised
States might not suffer. But that was subject to the rider
that the said provisional list was subject to alterations
when final 1list was prepared and once that happened the
concerned State Governnent had to give effect to the fina
list. The said principle was laid down by this Court in the
case of G S. Ranmaswany etc. etc. v. The Inspector Ceneral of
Police, Mysore State, Bangalore AIR 1966 SC 175 at page 180
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as under

"The next point that has been urged is

that in any case till final integration

of service was made, t he State

Government was not entitled to take into

account the provisional list of sub-

i nspectors and could only proceed to

give pronotions and to nake transfers

regi on-wi se according to the eligibility

lists of former States fromwhich the

territories canme to the new State and if

that was done the petitioners being

senior in their region could not be

reverted............ W& can see nothing

in law which prevents t he State

CGovernment from- proceeding according to

the provisional |ist after.such |list was

prepared. W are of opinion that the

view'taken by the Msore High Court in

the earlier ~wit petitions after the

framing of the provisional seniority

list is correct and the State Governnent

woul d be entitled to ~act on that list

subj ect of course to this that if the

provisional list “is in any way altered

when the final list is prepared, the

State Governnent would give effect to

the final list."

Petitioners Nos.1l, 2 and 4 had joined service in the
fornmer State of Bonbay and were on 31.10.1956 in the
category of Deputy Conservator of Forests. Petitioner No.3
was al so a Deputy Conservator of Forests in the forner
Hyderabad State. In the year 1957 the State CGovernnment made
provi si onal equation. The posts of Senior Conservator of
Forests and Assistant Conservator of Forests, were equated
with the post of Deputy Conservator of Forests coming from
Hyderabad and Bonbay. This was objected to/ by the
petitioners and others. The State Governnent agai n published
alist in 1960 with slight nodification. However, the
Central Advisory Committee to whomthe representations were
forwarded as per the provisions of  Sub-section (5)  of
Section 115 of the Reor gani sati on Act, accepted the
petitioners’ contentions. As a result in category LIl only
the officials, nanely, Deputy Conservator of Forests  of
Hyderabad and Bombay and Senior Assistant- Conservator of
Forests from Mysore were included. The Governnent of India
accepted the said equation and comrunicated it to the State
Government on 7.11.1962.

Thereafter several wit petitions were presented before
the Mysore High Court being Wit Petition No.2186 of 1963
and others. They were disposed of by the Hi gh Court. The
mai n judgrment was rendered in Shankariah v. Union of India
1965(2) Mysore Law Journal 40. The <correctness of  this
deci sion was chall enged before this Court. But the appeals
were di smssed. Even thereafter in accordance wth the
directions of the Central Advisory Conmittee the Union
CGover nirent agai n consi der ed t he matter and fresh
notifications were issued in My 1969. These notifications
were on the same line as the earlier notifications. A fresh
batch of wit petitions was filed before the H gh Court of
Mysore which dismssed them by order dated 21.9.1971
Speci al Leave Petitions against this decision were also
di smi ssed by this Court on 22.12.1972. Thus fina
adj udi cati on was nade regarding the claimof petitioners and
others simlarly situated for equation and seniority.
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In the background of the aforesaid settled Iega
position the petitioners clained that though they were
senior in the final seniority lists to nmany others, their
juniors had got promoted in the nmeantine on the basis of
hi gher ranking in the provisional seniority list which was
earlier operative till it got superseded by the fina
seniority list as aforesaid. As their <claim for being
granted deenmed dates of pronotions with all consequentia
benefits was not accepted by the State of Msore, the
petitioners filed wit petitions before the Hi gh Court of
Kar nat aka being Wit Petitions Nos. 2598 of 1970 and ot hers.
Al these five wit petitions filed by the petitioners cane
to be allowed by a Division Bench of the H gh Court of
Mysore at Bangal ore by an order dated 21.9.1971. The State
of Mysore was the first respondent in those petitions and
which is the main respondent in the present wit petition
VWiile allowing these wit petitions the Division Bench of
the Hgh Court granted relief to the petitioners in the
following terns

"W, therefore, nmake a conmon order in

all these wit petitions that the case

of each of t hese petitioners be

consi dered for pronmotion to the post

next above the cadre of the post he was

hol ding on 1.,11.1956 as on the date on

whi ch any one of his juniors according

tothe final inter State Seniority List

was for the first time so pronoted and

that if he is found fit and pronoted he

be given all including consideration for

pronoti on to hi gher cadres and financia

benefits. Tine three nonths."

It is not in dispute between the parties that pursuant
to the aforesaid direction issued by the Division Bench of
the High Court the respondent-State has considered the cases
of all the petitioners for being -granted deemed dates of
pronoti ons and they have been given such deened /dates of
pronoti ons. The aforesaid decision of the Division'Bench has
becorme final between the parties. As consequential npnetary
benefits on the grant of deened pronmotions “to the
petitioners as directed by the aforesaid decision were not
made available to the petitioners they filed contenpt
petitions in the H gh Court. These contenpt petitions were
got adjourned fromtinme to tinme before the Hi gh Court by the
respondent-State. In the neantine the ~respondent-State
resorted to its legislative powers and issued the-inpugned
Ordi nance which ultimately culminated into the inpugned Act.
By the inmpugned provisions of the Ordinance and the Act the
actual financial benefits directed to be nade available to
the petitioners pursuant to the orders of the Division Bench
of the H gh Court which had becone final are sought to be
taken away as can be seen fromthe scrutiny of the Act. It
i s under these circunmstances that the petitioners filed this
petition under Article 32 for getting a declaration that the
i mpugned provisions in so far as they tried to confiscate
the financial benefits nade available to themby the wits
of mandanus issued by the H gh Court are null and void as
they amount to legislative over-ruling of binding judicia
deci sions and seek to deprive them of their fundanenta
ri ghts guaranteed under the Constitution
Ri val Contentions

Learned counsel for the petitioners in support of his
subm ssion has relied upon a nunber of decisions of this
Court with a viewto submitting that the inpugned provisions
clearly seek to nullify final binding dicisions of the Hi gh
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Court against the State and in favour of the petitioners. It
is an admtted position that common decision of the Division
Bench of the High Court, has not been chall enged hi gher up
by the respondent-State. Learned senior counsel for the
respondent Shri Madhava Reddy on the other hand fairly
submtted that he could not support provisions which
attenpted to bypass the H gh Court’'s directions. His
principal submi ssion, however, was that consequentia
financial benefits directed by the High Court did not cover
nonetary benefits flowing from deened pronotions. He also in
passing submitted that the foundation of the H gh Court
judgrment was displaced by the inpugned Act but ultimtely
did not pursue the point any further. Hence we need not
dilate on that additional aspect any further
Concl usi on and Reasons for the sane

Havi ng given our _anxious consi deration to riva
contentions we have reached the conclusion that the inpugned
provision of the Act, nanmely, Section 11 Sub-section (2) is
clearly ultravires the powers of the State Legislature as
it encroaches upon the judicial field and tries to over-rule
the judicial —decision binding between the parties and
consequently the relevant sub-sections of Section 4 which

are also in challenge will have to be read down as indicated
hereinafter in this judgnent. Before we advert to the
rel evant provisions of ‘the inpugned Karnataka Act it will be

appropriate to keep/in view the settled legal position
governi ng the present controversy.

It is now well settled by a catena of decisions of this
Court that a binding  judicial ~pronouncement between the
parties cannot be made ineffective with the aid of any
| egi sl ati ve power by enacting a provision whichin substance
over-rules such judgnent and is not in the realm of a
| egi sl ati ve enactnment whi ch di splaces t he basi s or
foundation of the judgment and uniformy applies to a class
of persons concerned with the entire subject sought to be
covered by such an enactnment having retrospective effect. W
may only refer to two of these judgnents.

A Constitution Bench of this Court in the case of
Cauvery Water Disputes Tribunal (1993 Supp. (1) SCC'96(I1)
had to pronounce on the validity of Karnataka Kauvery Basin
Irrigation Protection Odinance, 1991 by which -an interim
order passed by a statutory Tribunal supported by the
decision of this Court dated 26th April 1991 which had rul ed
that the Tribunal had power to consider the question of
granting interim relief since it was specifically referred
toit, was sought to be displaced. Sawant, J., speaking for
the Constitution Bench held that the said provisions were
unconstitutional and wultra vires. |In paragraph 76 of the
Report the follow ng observati ons were nade :

"The principle which energes fromthese

authorities is that the |egislature can

change the basis on which a decision is

given by the Court and thus change the

law in general, which wll affect a

cl ass of persons and events at large. It

cannot, however, set aside an individua

decision inter partes and affect their

rights and Iliabilities alone. Such an

act on the part of the legislature

amounts to exercising the judicial power

of the State and to functioning as an

appel | ate court or tribunal."

In the case of G C Kanungo V. State of Orissa (JT 1995
(4) SC 589) a Division Bench of this Court speaking through
Venkat achal a, J., had to consi der the validity of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 14

Arbitration (Orissa Second Armendnent) Act, 1991 which sought
tonullify the awards nmde by the Special Arbitration
Tribunal s constituted wunder the 1984 Anmendnent Act, in
exerci se of the power conferred upon them by the Act itself.
Striking dowmn the provisions as ultra vires and illega
Venkat achal a, J., made the following observations in
par agraph 28 of the Report :

"Thus, the inpugned 1991 Anendrent Act

seeks to nullify the awards made by the

Speci al Arbitration Tri bunal s

constituted wunder the 1984 Amrendnent

Act, in exercise of the power conferred

upon them by that Act itself. Wen, the

awar ds nade under the 1984 Amendment Act

by the Special Arbitration Tribunals in

exercise of the State judicial power

conferred upon them which cannot be

regarded as~ those nerged in Rules of

Court or j udgrments and decrees of
Cour'ts, are sought to be nullified by
1991 Anendnent Act, it admts of no

doubt that |egislative  power of the
State Legislature is used by enacting
i mpugned 1991 ~“Anendnent Act to nullify
or abrogate the awards of the Special
Arbitration Tribunals by arrogating to
itself, a judicial power. [See Re:
Cauvery Water ' Disputes Tribunal = (1991)
Supp. 2 SCR 497]. Fromthis, it follows
that the State Legislature by enacting
the 1991 Amendnent Act ~has encroached
upon the judicial power entrusted to
j udi ci al aut hority resul ting in
infringenent of a basic feature of the
Constitution - the Rule of Law.~ Thus,
when the 1991 Anendment « Act nullifies
the awards of the Special (Arbitration
Tribunals, nmade in exercise of the
judicial power conferred upon them under
the 1984 Anmendnent Act, by encroaching
upon the judicial power of the State, we
have no option but to declare it —as
unconstitutional having regard to the
well settled and undi sput ed | ega
position that a legislature has no
| egi sl ati ve power to render ineffective
the earlier judicial decisions by making
a law which sinply declares the earlier
judicial decisions as invalid and not
bi nding, for such powers, if exercised,
woul d not be | egislative power exercised
by it, but judicial power exercised by
it encoaching upon the judicial power of
the State Vested in a judicial Tribuna
as the Special Arbitration Tribunals
under 1984  Anmendnent Act. Moreover,
where the arbitral awards sought to be
nullified under the 1991 Anendnent Act
are those made by Special Arbitration
Tribunal s constituted by the State
itself under 1984 Anendnent Act to
decide arbitral disputes to which State
was a party, it cannot be permitted to
undo such arbitral awards which have
gone against it, by having recourse to
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its legislative power for grant of such

perm ssion as could result in allowng

the State, if nothing el se, abuse of its

power of |egislation."

In view of the aforesaid settled | egal position let us
see how far the inmpugned provisions of +the Act bear
scrutiny.

We nay note at the very outset that in the present case
the H gh Court had not struck down any |egislation which was
sought to be re-enacted after renoving any def ect
retrospectively by the inmpugned provisions. This is a case
where on interpretation of existing |aw, the H gh Court had
given certain benefits to the petitioners. That order of
mandanus was sought to be nullified by the enactnent of the
i mpugned provisions in a newstatute. This in our view would
be clearly inpermissible | egislative exercise.

As already nentioned earlier the petitioners have
attacked the inpugned provisions only to the extent they
seek to deprive consequential financial benefits to them on
the basis of deened pronotion given to themby the State in
conpliance with the decision of the Di vi sion Bench
af oresai d. Consequently ~we wi'll exanine the challenge only
fromthis Ilimted angle. But before we do so it would be
appropriate to refer tothe statutory settings in which the
i mpugned provisions saw the 1light of the day. The i npugned
Karnat aka Act 11 of /1974 is headed by very instructive
Preamble. It wll be profitable to glance at the provisions
of the Preanble to the inmpugned Act

"An Act to provi de for t he

prospective pr.onot i ons of civil

servants, and to regulate the pay,

seniority, pension and other conditions

of service of «civil servants in the

State of Karnataka including thosethat

are allotted or deened to be allotted to

serve in connection with the affairs of

the State of Karnataka under or in

pursuance of section 115 of the States

Reor gani sati on Act, 1956:

Whereas on the basis of the ranking

of civil servants in the several inter-

State seniority lists pr epar ed in

pursuance of sub-section (5) of section

115 of the States Reorganisation Act,

1956 (Central Act 37 of 1956), courts

have directed t he maki ng of

retrospective pronotions to statutory

and ot her offices;

And whereas as held by the Suprene

Court in Ajit Singh Vs. State of Punjab

reported in Al India Reporter 1967,

Supreme Court 856 and in Income-Tax

Oficer, Alleppy Vs. N C. Ponnoose,

reported in All India Reporter 1970,

Suprenme Court 385 appointnments of civi

servants to offices in which statutory

functions are exerciseable cannot be

made with retrospective effect;

And wher eas retrospective

promotions involve paynent of sunms of

noney to persons who have not worked in

the pronotional posts of of ficers

concerned, to the detrinent of the

finances of the State, besides involving

retrospective reversi ons renderi ng
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invalid t he statutory functions
di scharged by the persons reverted;
And wher eas retrospective

promoti ons preclude the determ nation of

the suitability of the civil servants to

hold the pronotional posts or offices

and will enable themto continue in such

posts or offices only on the ground of

their eligibility to pronoti ons,

resulting in the continuance of even

unsuitable civil servants in prompotiona

posts or offices to the detriment of

public interest;

And whereas it is necessary and
expedient to provide against the said
consequences:
And whereas the Central Governnent

has gi ven previous approval. under the

proviso to sub-section (7) of section

115 of ~ the States Reorgani sation Act,

1956 (Central Act 37 of 1956)

conmuni cated in letter No. 5/5/73-SR (S)

dated 22nd Febr uary 1973 of t he

Gover nnent of I ndi a, Cabi net

Secretariat, Departnment of Personnel and

Admi nistrative Reforns;"
A nmere look at the third and fourth ~-paragraphs of this
preanbl e shows the legislative intent to bypass the fina
directions contained in the Division Bench judgnent of the
H gh Court or any other sane” final judgnent in favour of
concerned parties that they my be given retrospective

promotions and all nonetary benefits pursuant  thereto.
Keeping in view the aforesaid key to the passing of ‘the Act,
we will turn now to the relevant provisions of the Act. As

per sub-section (2) of Section'l of the Act, Section 1 as
well as Sections 2 to 10 and 12 shall be deened to have come
into force on the first day of 'Novenber 1956. It is to be
noted that 1st Novenber 1956, was the date on which the
St ates Reorgani sation Act, 1956 was brought into force and
whi ch date wunder the Reorganisation Act was treated as the
appoi nted day. Section 2 Cause (a) defines an ‘allottee’ to
mean, ‘a Government servant allotted or deened to have been
allotted to serve in connection with the affairs of the
State of Karnataka under or in pursuance of Section 115 of
the States Reorganisation Act, 1956 (Central ~Act 37 of
1956)'. It is necessary to note that State of Msore
subsequently got re-designated as State of Karnataka. As per
clause (c) of Section 2 ‘final seniority list’ means, ‘an
inter-State seniority list of allottees prepared in
accordance with the decisions of Central Governnent under
the provisions of sub-section (5) of Section 115 of the
States Reorgani sation Act, 1956 (Central Act 37 of 1956)’.
Clause (d) of Section 2 defines ‘inter-State seniority list’
to nean, ‘an inter-State seniority list prepared fromtine
totinme, on the basis of the seniority in which the
eligibility of an allottee to pronmption to higher post or
posts is considered. As the petitioners are allottees within
the meaning of the said termas defined by Section 2(a) we
may straightaway turn to Section 4 of the Act which deals
with such allottees. As sone parts of sub-sections of
Section 4 are brought 1in challenge in these proceedings it
will be profitable to reproduce entire Section 4 with its
sub-sections at this stage
"4. Pronotions, etc., of allottees -(1)
VWere the seniority of an allottee as
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specified in the provisional inter-State
seniority list in any class of post or
office has been altered in the fina
seniority list relating to that class,
every pronotion nmade on any date after
the first day of Novenber 1956, on the
basis of seniority-cumnerit, shall be
revi ened with reference to t he
qualifications and other conditions laid
down in the rules of recruitnent
applicable at the relevant time for such
promoti on and the ranking in the fina
seniority list assigned to the allottees
in that class of post or office. If any
person senior in rank ‘than the person
promoted is held to be suitable for
promoti on on -such date (hereinafter in
this section referred to as the date of
eligibility), an order shall, subject to
section 9, be made pronoting the said
person to officiate in the said post or
office with effect from a prospective
date to be specified in the order

(2) As soon as may be, after the person
pronoted under sub-section (1) is
decl ar ed to have sati sfactorily
conpleted the period of officiation in
the pronoted 'post or office an order
shal I, subject to section 9, be made
directing that he shall ~be entitled to
initial pay on the date of actua
pronotion to the post or office asif he
was hol ding the said post or office from
the date of eligibility and-drawn the
pay and al | owances accordingly, but such
person shall not be entitled to paynent
of any arrears for the period prior to
the date of his actual pronotion. His
rank in the seniority list of persons in
the class or grade of service to which
he is pronoted shall be fixed as if he
had been pronmpted to that class or grade
of service on the date of eligibility.
(3) Were consequent upon the review of
pronmoti ons made under sub-section (1),
it is found that an allottee, who,
before the conming into force of sections
3, 11 and 13 had been pronoted to a
hi gher class or grade of service found
eligible for pronotion to that higher
class or grade of service from a date
prior to the date of actual pronotion
and subject to section 9, is declared to
have satisfactorily conpleted the period
of officiation in the pronoted post or
of fice, an order shall be nmmde directing
that he shall be entitled to initial pay
on the date of actual pronotion to the
post or office as if he was holding the
said post or office fromthe date on
which he is found eligible for pronotion
and drawn the pay and al | owances
accordingly, but he shall not be
entitled to paynment of any arrears for
the period prior to the date of the
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actual pronotion. [Were, on such review
he is found eligible for pronotion to a
hi gher class or grade of service froma
date subsequent to the date of his
actual pronotion to such class or grade
of service, his pay on the date of
eligibility shall be refixed as if he
had been pronoted on such date but he
shall not be liable to refund the excess
pay and allowances drawn by him up to
the date of issue of the order fixing
the date of eligibility]. Hs rank in

the seniority list of persons in the
class or grade of service to which he is
promoted shall be fixed as if he had

been pronpted to that class or grade of
service on the date on which he is found
eligible for pronotion.

(4) 'Where an ~order is nmde in respect
of .any all ottee under sub-section (2)
or, as the case my be,~ under sub-
section (3), and the ranking in the
seniority |list of _persons in t he
promoted class or grade of service, as
fixed by such /order, stands revised, the
pronoti ons made fromthat class or grade
of service to the next higher class or
grade of service shall be reviewed in
accordance with and subject to the
provisions of sub-section (1) as if
reference therein to the final seniority
list were references to the aforesaid
revi sed seniority list and the
provisions of sub-section (2) shall
mutatis mutandis, be applicable to every
pronoti on so nade.

(5) The provisions of sub-section (4),
nmutatis nutandis, be applicable in
respect of pronotions of allottees to
the next higher classes or grades of the
same service

(6) The provisions of sub-section (3)
shall, mutatis nmutandis, be applicable
in respect of review of pronotions of
allottees made under sub-sections (4)
and (5).

(7) Were in respect of pronotions on
the basis of seniority-cumnerit from
any class or grade of service to the
next higher class or grade of service,
the rules of recruitnment require service
for a mnimumperiod in the former class
or grade to becone eligible f or
promotion, the said period shall inits
application to an allottee eligible for
pronoti on under this section, be deened
to be the period during which he
satisfactorily conpletes the period of
officiation in the post or office of
that class or grade of service and no
such mninum service shall be necessary
in the case of an allottee whose record
of service was satisfactory on the
rel evant dates of eligibility or the
rel evant dates on which he is found
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eligible for pronotion.

(8) In respect of pronotions from any

class or grade of service by selection

to the next higher <class or grade of

service, where an allottee would have

been eligible for consideration if he

had been pronpted to the forner class or

grade of service on the basis of his

seniority in the final seniority list,

such allottee, shall, subject to section

9, be considered for selectionto the

next higher class or grade of service,

i medi ately after he satisfactorily

conpletes the period of officiation in

the said fornmer~ class or grade of

service. If he is selected and pronoted

to the higher class or grade of service

and satisfactorily conpletes his period

of officiation in the said class or

grade, he shall be entitled to initia

pay on the date of actual pronotion to

the said class or ~grade as if he was

hol di ng the said post or office fromthe

date on which 'his imediate junior. in

the | ower class or grade was pronoted to

the said class or grade of service, but

he shall not be entitled to paynent of

any arrears for the period prior to the

date of his actual pronotion. Hi s rank

inthe seniority List of the persons in

the said class or grade shall be fixed

as if he had been pronoted on the date

i medi ately preceding the date on which

his imediate junior in the lower class

or grade was pronoted to the selection

cl ass or grade of service.

(9) An order under sub-section (2) in

respect of an allottee who had been

reduced to a lower stage in a tinme scale

and whose increment had been withheld

shal | be subject to such nodification as

the State CGovernment may, by order

direct.

(10) No promotions of allottees nade on

the basis of any provisional inter-State

seniority list, shall be reviewed except

after the publication of the fina

seniority |ist and in the manner

provided in this section

Expl anation :- For purposes of this sub-

section provisional inter-State |I|ist

i ncl udes every inter-State seniority

list used as the basis for carrying on

the day-to-day administration whether

prepared by the State Governnent or

decl ared by court as operative until the

publication of the final seniority

list."

We may recapitulate at this stage that the petitioners
have nounted a limted attack on the inpugned provisions of
the Act in so far as they deprive themof the nonetary
benefits flowing fromthe deened pronmobtion to be given to
them pursuant to the orders of the Division Bench of the
H gh Court which have becone final between the parties. W
have extracted the aforesaid Section with its rel evant sub-
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sections wherein the inpugned provisions of the concerned
cl auses have been indicated by underlining them Petitioners
contend that underlined portions of sub-sections (2), (3)
and (8) of Section 4 clearly fall wthin the teeth of
bi ndi ng deci sion of the Division Bench of the Hi gh Court and
they are in clear conflict with the said binding decision
As we are not concerned with other provisions of the Act
except Section 11(2) we may straightaway turn to Section 11
The said provision deals with over-riding effect of the Act.
It reads as under :-

"Over-riding effect. - (1) The

provisions of this Act or of any order

made thereunder shal | have ef f ect

notwi t hst andi ng anyt hi ng i nconsi st ent

therewith contained in-any |aw or order

having the force of law or rules nade

under the proviso to Article 309 of the

Constitution of India for the time being

in force or any provision regulating the

conditions of service of any allottee or

in any order nmade by virtue of any such

l aw, rul es or provisions.

(2) Notw thstandi ng anything contained

in any judgnrent, decree or order of any

court or other conpetent authority the

rights to which a civil servant s

entitled to in respect of matters to

which the provisions of this Act are

applicable, shall be determ ned in

accordance with the provisions of this

Act, and accordingly, any judgnent,

decree or order directing pronotion or

consideration for pronotion of civi

servants and paynent of salaries and

al | owances consequent upon such
promoti on shall be reviewed and orders
made in accordance with the provisions
of this Act."

A mere |ook at sub-section (2) of Section 11 shows that the
respondent, State of Karnataka, which was a party to the
deci sion of the Division Bench of the H gh Court against it
had tried to get out of the binding effect of the decision
by resorting to its legislative power. The judgnents,
decrees and orders of any court or the conpetent authority
whi ch had becone final against the State were sought to be
done away with by enacting the inmpugned provisions of sub-
section (2) of Section 11. Such an attenpt cannot be said to
be a perm ssible legislative exercise. Section 11(2),
therefore, nust be held to be an attenpt on the part of the
State Legislature to legislatively over-rul e bi' ndi ng
deci sions of conpetent courts against the State. It is no
doubt true that if any decision was rendered against the
State of Karnataka which was pending in appeal and had not
becorme final it could rely upon the relevant provisions of
the Act which were given retrospective effect by sub-section
(2) of Section 1 of the Act for whatever such reliance was
worth. But when such a decision had become final as in the
present case when the Hi gh Court clearly directed
respondent-State to give to the concerned petitioners deened
dates of promotions if they were otherwise found fit and in
that eventuality to give all benefits consequential thereon
i ncluding financial benefits, the State could not invoke its
| egi sl ative power to displace such a judgnent. Once this
deci sion had becone final and the State of Karnataka had not
thought it fit to challenge it before this Court presunably




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 14

because in identical other matters this Court had upheld
ot her decisions of the Karnataka H gh Court taking the sane
view, it passes one’'s conprehension how the |legislative
power can be pressed in service to undo the binding effects
of such mandamus. It is also pertinent to note that not only
sub-section (2) of Section 11 seeks to bypass and over-ride
the binding effect of the judgnents but also seeks to
enpower the State to review such judgnents and orders and
pass fresh orders in accordance with provisions of the
i mpugned Act. The respondent-State in the present case by
enacting sub-section (2) of Section 11 of the inpugned Act
has clearly sought to nullify or abrogate the binding
decision of the High Court and has encroached wupon the
judicial power entrusted. to the wvarious authorities
functioning under the rel evant statutes and the
Constitution. Such an exercise of |egislative power cannot
be count enanced.

It was contended by Shrii . Madhava Reddy that even
assum ng that ~the Division Bench judgnent renained binding
on the State despite the provisions of the inpugned Act, al
that the Division Bench has directed the State is to
consi der the <case of the petitioners for deenmed pronotions
on the basis of the final seniority list. That has al ready
been done and the  petitioners have no grievance for the
sanme. So far as the consequential financial benefits are
concerned they woul d not cover the nonetary benefits flow ng
fromsuch deened pronotions. Even this submission cannot be
count enanced. W have al ready extracted earlier t he
operative portion of the judgnent of the Division Bench. It
has been in terns directed that if petitioner is found fit
and pronoted he may be given-all the benefits consequentia
thereto including the financial benefits. It is, therefore,
obvious that once the deened date of pronotion is given to
the concerned petitioners it cannot be nerely notiona
promotion re-fixing his pay in'the pronotional cadre with
increnents etc. but also would bring in its wake al
consequential financial benefits, nanely, the salaries that
have accrued to them on account of such deened pronotions.
Whet her such deened pronotions can also entail ‘actua
nonetary benefits when the concerned enployees had not
worked on the promotional posts, is a question which could
have been agitated by the respondent-State, if so advised,
by challenging the order of the Division Bench before this
Court. That was not done. Instead it resorted to -its
| egi sl ati ve power for undoing the said directions of the
Di vision Bench by arming itself with the power to review
that judgment by resort to its |legislative function. That
was clearly not pernmissible as it was an act of encroachnent
on the judicial pronouncenent of the Hi gh Court which had
remai ned binding on the respondent-State. The ratio of the
decisions of this Court as discussed earlier clearly get
attracted on the facts of the present case and on the same
grounds on which this Court invalidated the relevant
provisions of Arbitration (Orissa Second Amendnent)  Act,
1991 in G C Kanungo (supra). Section 11 sub-section (2) of
the inpugned Act also has to be declared ultra vires and
i nvalid.

We, therefore, strike down Section 11 sub-section (2)
as unconstitutional, illegal and void. So far as the
under|ined i mpugned portions of Section 4 sub-sections (2),
(3) and (8) are concerned, they clearly conflict with the
bi nding direction issued by the Division Bench of the High
Court against the respondent-State and in favour of the
petitioners. Once respondent-State had suffered the nandanus
to give consequential financial benefits to the allottees
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like the petitioners on the basis of the deemed pronotions
such bi ndi ng direction about paynment of consequentia
nonetary benefits cannot be nullified by the inpugned
provi sions of Section 4. Therefore, the underlined portions
of sub-sections (2), (3) and (8) of Section 4 will have to
be read down in the Iight of orders of the court which have
becorme final against the respondent-State and in so far as
these provisions are inconsistent wth these final orders
containing such directions of judicial authorities and
conpetent courts, these inpugned provisions of Section 4
have to give way and to the extent of such inconsistency
must  be treated to be inoperative and ineffective.
Accordingly the aforesaid provisions are read down by
observing that the statutory provisions contained in sub-
sections (2), (3) and (8) of Section 4 providing that such
persons who have been given deened pronotions shall not be
entitled to any arrears for the period prior to the date of
their actual promotion, shall 'not apply in cases where
directions to the contrary of conpetent courts against the
respondent - St at e -have becone fi nal

In the result, this wit petition succeeds. Section 11
sub-section (2) is struck down as ultra vires the
| egi sl ative powers of the ~State. Sub-sections (2), (3) and
(8) of Section 4 are read down as aforesaid. The respondent -
State shall conply with the directions contained in the
bi ndi ng decision of /the Hgh Court ~of ‘Karnataka dated
21.9.1971 in Wit Petition Nos. 2598, 3302-3304 and 4586 of
1970 and shall nmke' available all~ consequential financia
benefits to the concerned petitioners as directed by the
H gh Court within a period of eight weeks fromthe receipt
of the orders of this Court-at its end. Rule issued in the
Wit Petition is accordingly nade absolute with costs.




