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G B. Patt anai k, M B. Shap
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Shah, J.

In the Court of Addl. Sessions Judge-I11, Hissar in
Sessions Case No. 57 of 1988/33 of 1990, 8 persons nanely,
(1) Tek Singh, (2) G@urbachan Singh, (3) @Gurnel Singh, (4)
Mela Singh, (5) Baldev Singh, (6) Megha Singh, (7) Sajan
Singh and (8) Jaspal Singh were charged for the offences
puni shabl e wunder Section 148, 449 and 302 read with Section
149 of 1.P.C. for conmtting the nurder of Tek Singh and
Gurdev Singh inside the house of Tek Singh (deceased). By
judgrment and Order dated 26th March 1991,  Additiona
Sessi ons Judge, Hissar convicted all the aforesaid 8 accused
under Sections 148, 449 & 302 read with  Section 149 of
l.P.C Against the said judgenent _and order, ' accused
preferred Criminal Appeal No. 153- DB of 1991 before the
Hi gh Court of Punjab and Haryanaat Chandi garh. By the
judgrment and order dated 23rd Cctober, 1992, the H'gh Court
acquitted 5 accused, nanely, Tek Si ngh(A-1), Mel a
Singh(A-4), Gurnel Singh(A-3), Sajan Singh(A-7), /Jaspa
Singh(A- 8) and confirmed the conviction of renmaining 3
accused, nanely, CGurbachan Singh(A-2), Baldev Singh(A-5) and
Megha Singh(A-6) for the offence puni shable under Section
302 read with Section 34, |I.P.C. and their conviction and
sentence under Section 449 |.P.C. was also naintained.
Agai nst the said judgnent and order, the State of Haryana
has preferred this appeal. At the tinme of adm ssion of the
appeal, this Court dismssed the Special Leave Petition
against the convicted accused, nanely, Qurbachan Singh
(A-2), Baldev Singh (A-5) and Megha Singh (A-6). The
prosecution version is because of the G am Panchayat
elections of Village Talwara and as sone understandi ng
bet ween t he accused Tek Singh (A-1) and Gurdev Singh was not
honoured by Tek Singh, there was altercation between Tek
Singh and Chet Singh, brother of the deceased Gurdev Singh
It is also stated that about 8 to 9 nonths prior to the
occurrence, Tek Singh (deceased) was convicted for causing
injuries to Ms. Mikhtiar Kaur, his sister-in- law. He was
rel eased on parole one day prior to the occurrence. On 14th
Septenber, 1988 at about 8.30 p.m, Tek Singh and Gurdev
Singh (both deceased) were sitting on a cot outside the
house of Tek Singh, the accused arned with weapons incl uding
gun, rifle and gandasa, firing shots and shouting that Tek
Singh and Gurdev Singh should be finished, arrived there
from the side of Tek Singhs house. On seeing the accused,
both deceased rushed inside the house of Tek Singh, the
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accused chased them and entered the house where Ms. Bant
Kaur, wife of Tek Singh (deceased) was present. It is also

say of witnesses Chet Singh, P.W5, Bhola Singh PW 7 and
one Mohinder Singh that they reached at the scene of offence
after returning fromtheir fields and answering the call of

the nature. It is the version of the witnesses that accused
caused injuries to deceased Tek Singh by giving Gandasa
bl ows. It is stated that Bal dev Singh gave Gandasa bl ow on

the neck, Mla Singh gave gandasa blow on the right
shoul der, Jaspal Singh gave gandasa bl ow on right arm Megha
Singh gave gandasa blow on right knee, Gurnel Singh gave
gandasa blow on left hip joint, Sajan Singh gave four to
five gandasa blows in quick succession on waist. It is
further stated that Gurbachan Singh (A-2) fired from his
rifle hitting deseased Gurdev Singh on his right thigh and
ot her accused persons gave gandasa bl ows. Thereafter, al

the accused along wth the respective weapons went towards
their houses and at that time Tek Singh (A-1) and Gurbachan
Singh fired from their gun and rifle in the air while
| eaving ‘the spot. The witnesses Chet Singh and Bhol a Singh
rushed to the police station and | odged report at 11.30 p.m
with SI  Ramesh Pal. The special report of the FIR was
conveyed to Illaqa Magistrate, Hissar at 4.50 a.m during
the sanme night. The accused continued absconding till 22nd
Sept enber, 1988 on /which date at the bus station, Tek Singh

Gur bachan Singh, Mela Singh and Gurnel Singh were arrested.
At that tinme, Tek Singh was carrying his licence .12 bore
gun Ex. P34 which was taken in possession after putting it
in a sealed parcel. Thereafter, other fire arm was also
recover ed. Gandasas from Gurmel” Si ngh (A-3) and Mel a Singh
(A- 4) also were recovered and were sent-to the  Forensic
Sci ence Laboratory, Mdhuban and its report stated that
human bl ood was found on one of Gandasas.. Wth regard to
the fire arms, rifle and gun, they were found intact and in
working order and also after examning the hole in the
Tehmad (lion cloth) put on by deceased Gurdev Singh, it was
reported that it was the result of bullet projectile.
Before the Sessions Court in their respective statenents
under Section 313 of Cr. P.C, the accused contended that
they were falsely inplicated, it has also been pointed out
that Ram Nat h, brother of Sajjan Singh, accused had suffered
injuries and for that purpose, report was lodged by  Ram
Nat h. Jaspal Singh, (A-8) had taken the plea of alibi and
for that purpose, wi tnesses have exam ned to prove that bhog
ceremony in connection with the last rites of Bhura ~Singh
took place on 14.9.88 and Jaspal Singh being the son- in-Iaw
of Amarjeet Singh, brother of the Bhura Singh attended that
cerenony and he along with his wife stayed for. the night
with them The | earned Additional Sessions Judge relying on
the eyew tnesses evidence of Chet Singh, Ms. Bant / Kaur

and Bhola Singh, coupled with the nedical evidence and

circunstantial evidence convicted and sentenced all the
accused. In appeal, the H gh Court reappreciated the entire
evidence in the light of the contentions raised by the

| earned Counsel for the parties. The H gh Court, in appea

arrived at the conclusion that prosecution has failed to
prove nmotive of Tek Singh or his brothers Baldev Singh

Megha Singh or his nephew Mel a Singh, Jaspal Singh joining
the remaining other accused in assaulting the deceased Tek
Singh and Gurdev Singh. The Court observed that it cannot
be stated that the presence of witness Chet Singh who
happens to be the real brother of Gurdev Singh (deceased)
and Bhola Singh P.W 7 who is the son of the deceased
@urdev Singh cannot be said to be unnatural or that they
cannot be ternmed as chance wi tnesses. However, their
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evidence is to be appreciated with care and due caution

The Hi gh Court, however, stated that considering the
nmeasurenment of the room where the dead body of Gurdev Singh
I ay, it was not possible to believe that it coul d
acconmmodat e accused persons to enter with their weapons and
kill Gurdev Singh inside the house. The Court further took
note of the fact that ocular evidence of the wtness
required to be appreciated wth due caution qua the
participation of each of themin the occurrence especially
when Investigating Oficer reported, under Section 173 of
the Crimnal Procedure Code, that Bal dev Singh, Megha Singh,
Saj an Si ngh and Jaspal Singh were found i nnocent .
Thereafter, High Court considered the nedical evidence and
appreci ated the evidence of each witness to find out whether
the nedical evidence ~corroborates the version of the
prosecution W tnesses. The Court held that qua the
respondents, that is, A1, A2 A3, A7 & A8 nmedca

evi dence does not corroborate the evidence of the eye
Wi t nesses. Qua the remini ng accused A-2 Gurbachan Singh,
A-5 Baldev- Singh and A-6 Megha Singh, nedical evidence
corrobor at ed prosecution evi dence. Hence, they wer e
convicted and rest of themwere acquitted. |In this appeal

V5. Shi kha Ray Pabbi , | ear ned Counsel f or t he
appel l ant-State vehemently contended that the reasons given
by the High Court in reversing the finding of conviction of
the respondents- accused are, on the face of it, erroneous.
She subnmitted that the entire approach of the H gh Court in
appreciating the ‘evidence of the eye-w tnesses and giving
benefi t of doubt on i nsigni ficant omi ssi ons or
contradictions or on the groundthat it is not corroborated
by the nedical evidenceis, onthe face of it, erroneous and
has resulted in grave miscarriage of justice. As ' against
this, learned Counsel for the respondents subnitted that the
High Court has rightly appreciated the evidence and arrived
at the conclusion that rol e assigned to the respondents and
their participation in crine by the wtnesses was not
established in view of nedical evidence. It is subnitted
that there is nmaterial inprovenent in the version of the
prosecution wtnesses at the tinme of trial in order to make
their testinmony in line with the medical evidence. "It s,
therefore, submitted that this is not a fit case for
interference by this Court in this Appeal under Article 136.
In our view, considering the evidence of prosecution
wi t nesses and the reasons recorded by the Trial Court, it is
apparent that the entire approach of the. High Court in
appreci ating the evidence of the eye-witnesses is erroneous.
Furt her, t he Court ought not to have t aken into
consideration the report of the Investigating Oficer under
Section 173 of the C&. P. C.  wherein it was stated /that
Bal dev Si ngh, Megha Singh, Sajan Singh and Jaspal Singh were
i nnocent while appreciating the evidence led before the
Court. However, it has to be stated that after appreciating
the evidence of eye-witnesses, the H gh Court itself has
confirmed the conviction of Baldev Singh (A-5) and Megha
Singh (A-6) who were found innocent by the Investigating
Oficer. Their conviction is also confirmed at the time of
granting |eave to appeal. This reveals non-application of
mnd by the High Court to the facts of the case. Fur t her

the Court while appreciating the evidence ought to have kept
in mnd and visualised the situation at the tinme of
occurrence of the incident. Evidence of the witness should
be appreciated by keeping ground reality and fact-situation
in mnd. It is also established aw that even with regard
to the interested witness, it is the duty of the Court to
separate truth fromfal sehood and the chaff fromthe grain.
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In view of the close relationship, wtnesses naturally would
have a tendency to exaggerate or add facts but while
appreciating the evidence exaggerated facts are to be
ignored unless it affects substratum of prosecution story.
In the case of State of U P. Vs. MK Anthony AR (1985)
S.C. 48, this Court pointed out that while appreciating the
evi dence of a witness, the approach nust be whether evidence
of the witness read as a whol e appears to have a ring of
truth. Once that inmpression is found, it is wundoubtedly
necessary for the Court to scrutnise the evidence nore
particularly keeping in view the deficiencies, drawbacks and
infirmties pointed out in the evidence as a whole and
evaluate themto find out whether it is against the genera
tenor of the evidence and whether the earlier evaluation of
the evidence is shakenas to render it unworthy of belief.
M nor di screpancies of trivial matters not touching the core
of the case, hyper-technical approach in persuasion of the
evi dence shoul d be avoi ded. The Court pertinently observed:
Even honest ~and truthful wi tnesses may differ in sone
details ‘unrelated to the nain incident because power of

observation, retention and reproduction differ with
i ndividuals. Cross exam nation is an unequal duel between a
rustic and refined lawer. 1In the present case, the

evi dence of P. W6, Bant Kaur, wife of the deceased Tek Singh
is accepted by the 'H gh Court. Her presence at the scene of
of fence was natural particularly considering the fact that
deceased was released on parole a day prior to the date of
i nci dent . She has narrated the entire incident. She has
stated that her husband Tek Singh was convicted in a
crimnal case for causing injuries to Ms. ~Mikhtiar Kaur

At 8.30 p.m, she was present in the courtyard and that al

the accused cane fromthe side of Tek Singhs house while

firing and raising lalkaras. Tek Singh (A-1) was armed with
the gun, @urbachan Singh (A-2) was arned with rifle while
remai ni ng accused were armed with gandasas. On seeing them
Tek Singh and Gurdev Singh who were sitting out on the cot
cane inside the room all thelaccused also entered the
house; Bal dev Singh gave gandasa bl ow on the back of the
neck of Tek Singh as a result of which he fell down on the
gr ound; while he was Iying, Mela Singh inflicted injuries
with gandasa on his right side face. Jaspal Singh gave
gandasa blow on his right shoul der. Megha Singh -gave
gandasa blow on his right knee, Mela Singh gave a gandasa
blow on his |left buttock, Sajan Singh gave four to five
injuries wth gandasa on his abdonmen. Bachan Singh fired a
shot fromhis rifle at Gurdev Singh which hit on his right
thigh as a result of which he fell down on the ground. She
has further stated that other accused assaul ted Gurdev Singh
with gandasa. Wth regard to Ms. Mikhtiar Kaur, she has
stated that either she was her Jethani or Devrani -and she
was the w fe of Gurbachan Singh (A-2). She has also stated
that when she tried to intervene, she was pushed by the
accused. Modhinder Singh is a son of maternal uncle but they
were not on visiting terms with him The w tnesses  Chet
Si ngh P. W 5 and Bhola Singh, P.W 7 have fully
corroborated her evidence and narrated the incident in

detail. As stated by the witness Chet Singh, p.w.5in his
cross- exami nation that assault was over within two to three
mnutes, it would be difficult for any witness to state
exactly which accused inflicted how many blows on the
deceased. In these set of circunstances, if there is some
exaggerati on in the evidence of the witnesses t hose
exagger ati ons are to be separated by t aki ng into

consideration overall facts on record. Further, it is to be
stated that with regard to the main part of the prosecution
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version that accused assaulted deceased Gurdev Singh, the
prosecution evidence is fully corroborated by nedica
evi dence. The nedi cal evidence al so corroborates the say of
the witnesses that on both the deceased, apart from injury
by firearm accused assaulted by gandasa. Dr. R K
Chaudhary, P.W 1 and Dr. HL. CGupta, P.W 2, who
carried on post-norterm exam nation of Qurdev Si ngh
(deceased), found that he was having as nany as 13 injuries
out of which 6 injuries were incise wounds. There were
multiple contusions and |acerated wounds on the body.
Simlarly, wth regard to Tek Singh (deceased), there were

in all 9 injuries, 3 were incise wounds and rest were
nmultiple contusions and |acerated wounds. Therefore, it
cannot be stated that the evidence of the prosecution
witnesses is not corroborated by nedical evidence. It is

true that they have failed to |locate exact seat of the
injuries but that is natural, when the incident takes place

all of a suddenwithin two to three mnutes and successive
bl ows are inflicted by the accused, 8 in nunbers. They cane
all of a sudden armed with the deadly weapons and attacked

the victins, who rushed to take the shelter in the house.
In such a fact situation, some contradictions as to who
assaul ted whom w th what weapon and whether it was by sharp
edge or Dblunt side of Gandasa are bound to be there and

particularly when ' blows are given in quick succession, it
woul d be against the ground reality to expect the wtnesses
to depose exactly on which part of the body bl ow | anded. In

these circunstances, ‘even if there is some exaggeration with
regard to the inflictions of blows, it would hardly be a
ground for rejecting their testinony. It may be futile to
expect an exact description of the details of attack on the
victine by each accused fromthe widow of one of the
deceased who wi tnessed the dastardly act or from

eye-w t nesses. Accused were known tothe widow and the
Wi t nesses. Their names are disclosed inmediately. Hence,
presence of the accused at the scene of offence was
est abl i shed. They all were arned with deadly weapons and
cane together. In such a situation, when the presence of
t he accused who were arned with deadly weapons is
est abl i shed beyond doubt, Sections 148 and 149 1.P.C. would
cone into operation and they would be Iliable for the
of f ences. In this view of the matter, there was no warrant
at all for the Hgh Court to reverse the judgment of the

Sessions Court which is analytical and well reasoned. Hi gh
Court has al so not given due inportance to the fact that FIR
was |odged imrediately disclosing the entire incident and
the nanmes of the accused. The incident took place at about
8.30 p.m on 14th Septenber, 1988. FIR was recorded at
11.30 p.m and its copy was received by the 1llaga
Magi strate, Hissar at 4.30 a.m on the sane night. ~The FIR
was | odged by Chet Singh and Bhola Singh “also had
acconpani ed Chet Singh at the Police Station. So Additiona

Sessions Judge rightly came to the conclusion that wthin
two and a half hours of the occurrence, information was
|l odged with the Police and that copy of the FIR was sent at
Hi ssar which is 90 Km fromJakhal by a special report
which reached to the Magistrate at Hssar at 4.50 a.m
during the sane night and in these circunstances, the
evi dence of the prosecution w tnesses get corroboration from
the FIR The High Court also held that prosecution has
failed to prove notive. |In our view, this finding is also
erroneous. Admittedly, deceased Tek Singh was convicted for
causing injury to Ms. Mikhtiar Kaur, wife of Gurbachan
Singh (A-2). He was released on parole and on next day, he
was assaulted and nmurdered. Further, it is a say of Chet




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of 6
Singh and P.W6 Bant Kaur that Chet Singh wanted to contest
election for the post of Sarpanch of the village. He

withdrew his candidature and Tek Singh (A-1) was el ected.
It is the say of the witnesses that he wthdrew his
candi dature as there was conpronise and it was understood
bet ween hi m and accused that his wife would be co-opted as a
femal e nenber of the Panchayat. This understandi ng was not
honoured by Tek Singh and on that account, there was a
di spute. In the cross-exam nation, he has stated that even
though Gurbachan Singh and Gurnel Singh, on the one hand,
and the other accused persons, namely, Tek Singh and others
are totally fromdifferent famlies, they forned one group
and were close to each other. There was no reason to
di sbelieve this part of the evidence. Further, in his
Section 313 statenment, the accused Tek Singh stated that he
was falsely involved due to enmity between him and the
conpl ai nant  si de; he contested the election of Sarpanch
agai nst~ Chet Singh -and he was el ected; Chet Singh put
pressure ‘upon himto co-opt his wife as the nenber of the
Panchayat. which he refused to oblige therefore he bore
grudge in_his mind. It is the say of Gurbachan Singh in
Section 313 statement that deceased Tek Singh had inflicted
infjuries to Ms. Mikhtiar for which he was prosecuted and
convi ct ed. He had also dispute with himfor 22 Quilla of
| and in Village Chandpur belonging to his mat er na

grandfat her and the deceased Tek Singh was asking for share
in that |and, due to that reason, Tek Singhs fanily nenbers

were having grudge' against him ~Therefore, he and his
brother were falsely involved in the case by Bant Kaur in
consultation with Chet Singth. Simlar statenment is nmade by
accused Q@urmail Singh. In view of the aforesaid  evidence
and statenents of the accused it woul d be difficult to hold
that there was no notive on the part of the accused.

Hence, the appeal is allowed, judgment and order
passed by the Hi gh Court acquitting the respondents for the
of fences for which they were charged is quashed’ and set
asi de. The Judgnent and Order dated 26.3.1991 passed by the
Sessions Court in Sessions Case No.. 57 of 1988/33 of 1990
convicting the respondents and sentencing themis restored.
Bail bonds of respondents are cancelled. They are directed
to surrender to serve out the remaining part of the sentence
awarded to t hem




