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These two appeals are interlinked as the point involved revol ves

round the scope and anmbit of Section 197 of the Code of Crimna
Procedure, 1973 (for short the 'Code’). The H machal Pradesh Hi gh Court
by the inpugned judgnent held that in the absence of requisite sanction
in terns of Section 197 of the Code proceedings initiated against the
respondent (hereinafter referred to as the 'Accused’ ) cannot proceed.
Two proceedi ngs were initiated against the accused, one was for alleged
conmi ssi on of offences puni shabl e under Section 120-B, Section 420 read
with Section 511 of the Indi an Penal Code, 1860 (for short the 'IPC),
Section 5(2) (1) (d) of the Prevention of Corruption Act, 1947 (for
short the "Ad Act’) corresponding to Section 13(1)(d) of the Prevention
of Corruption Act, 1988 (for short the "New Act’'). The Special Judge
(Forests), Shima, directed the accused to be charged accordingly by his
order dated 5.8.1995. In the other case charges were framed agai nst the
accused on 15.11.1995 for the offence punishabl e under Section 467, 468,
471, 420, 120-B IPC and Section 5(2) (1) (d) of the/Ad Act
corresponding to Section 13 (1)(d) of the New Act.

Sheavi ng out unnecessary details, the accusations |eading to'the
fram ng of charges are as under: -

The Controller of Stores, H nmachal Pradesh had approved a rate

contract for the purchase of gal vani zed steel barbed wires for fencing
at the ex factory rate of Rs.8400/- per MT. Thi's rate contract was
valid up to the period ending 30.9.1985. No rate contract was approved
in respect of this itemfor the period begi nning 1.10.1985. On
20.10.1985, the Chief Sales Oficer and the Executive Oficer of HP
Agro Industries Corporation wote two identical letters'to the Chief
Conservator of Forests (T), H nmachal Pradesh offering to supply barbed
wire/d wire and U staples to the forest departnent. The rates quoted
were Rs. 10,500/- per MT. for barbed wire (Hot dip) and Rs. 10, 000/- per
M T. for electroplated barbed wire. A request was made to the Chief
Conservator of Forests to direct all the field officers working under
his control to buy their requirenments of the above-nentioned itens by
placing their supply orders with the H P. Agro Industries Corporation
The petitioner, who was then the Chief Conservator of Forests, on
30.10.1985 issued a circular letter to all the Conservator of Forests
wor ki ng under him advising themto work out their requirements of G and
barbed wires and in the absence of a rate contract to place orders for
the supply thereof with the H-P. Agro Industries Corporation, who had
of fered to make the necessary supply of both these itens i mediately.
Consequent upon such instructions having been issued by the petitioner
various forests circles placed the supply orders to the extent of about
1200 M T. of barbed wire with the H P. Agro Industries Corporation
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within a period of Iess than one nmonth. All these orders were booked
through Ms. Qupta Pipes, Industrial Area, Dharanpur, District Solan
who had been appoi nted as the booking agent by the H P. Agro Industries
Cor poration on 25.10.1985 for the purpose of procuring the supply orders
fromvarious indenting officers. The H P. Agro Industries Corporation
vide its letter dated 6.11.1985 had intimated to all Conservators of
Forest in H machal Pradesh about the firmMs. Gupta Pipes having been
appoi nted as their authorized booki ng agent. They were also intinated
that a representative of the said firmwould be visiting their offices
for collecting the necessary supply orders for and on behalf of the H P
Agro Industries Corporation.

In the nmeanwhile, sone of the |ocal units manufacturing barbed

wires submtted a conplaint to the Mnister of State for Forests
conpl ai ni ng agai nst the procurenent of barbed wire by the forest
departrment fromthe H P. Agro Industries Corporation in violation of the
normal procedure and w thout obtaining the requisite non-availability
certificate fromthe Controller of Stores. It was al so conpl ai ned t hat
the sources adopted by the H P.  Agro Industries Corporation for
procuring the barbed wire for supply to the forest departnent were from
the units located at Dharanpur. ~This conplaint was forwarded by the

M nister to the accused in his capacity as Chief Conservator of Forests
on 20.11.1985 for his comments. The Additional Controller of Stores on
26.11.1985 al so took an objection to the purchases having been effected
by the forest departnent fromthe H P. Agro Industries Corporation

wi t hout obtaining the requisite non-availability certificate fromthe
Controller of Stores. 1t was al so suggested that the supply orders

al ready placed with the said Corporation nmay be cancelled forthwith
Sone reports al so appeared in the press alleging serious irregularities
in the purchase of barbed wire by the forest departnment. Instructions
were al so issued by the State Government through its Secretary in the
forest departnent to all the Conservator of Forests in H machal Pradesh
to cancel all the supply orders in respect of barbed wire/A@ wre placed
with the H P. Agro Industries Corporation. Consequently, against the
supply order of 1200 MT. placed with H P. Agro Industries Corporation
supply of only 17.64 MT. was actually effected through the Corporation
before the cancellation could be intimated to the suppliers.

An enquiry conmittee was appointed by the State Government. The

then Divisional Conmm ssioner who conducted the enquiry reported that
apparent irregularities were committed with the apparent intention to
help M's. Gupta Pipes. Acting on the recomendati ons of the Divisiona
Conmi ssi oner, cases for alleged conmm ssion of offences as noted supra
were registered with the Enforcenent Branch, South Lane, Sima. One of
the cases was instituted on the basis of informations which surfaced
during investigation. At the time of fram ng charge, legality of the
proceedi ngs was questioned by the accused. It isto be noted that
sanction was accorded on 13.6.1990 which though was stated to be
unnecessary and i nconsequential by the State, in viewof its specific
stand that Section 197 of the Code has no application

Accused took the stand that the absence of sanctions as

cont enpl at ed under Section 197 of the Code and Section 6 of the A'd Act
(corresponding to Section 19 of the New Act) the proceedings were
nonest. The trial Judge negatived the stand. Accused noved the Hi gh
Court for interference. By the inmpugned judgnments dated 5.6.1996 in
Crimnal Revision Nos. 105 and 106 of 1995 | earned Single Judge of the
H gh Court held that the charge framed agai nst the accused for the

of fence under Sections 467, 468 and 471 |IPC were to be set aside and
guashed. The charge in respect of other offences, nanely, Sections 420,
120-B I PC and under the O d Act read with the New Act were to be
continued. However, no opinion was expressed about validity of sanction
dated 13.6.1990.

In support of the appeals, |earned counsel for the appellant-State
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submitted that the scope and anbit of Section 197 has been m sconstrued
by the High Court. Per contra, |earned counsel for the accused
submitted that the alleged acts were a part of the official duties and,
therefore, a sanction was nmandatory for the purpose of proceeding in the
matter and in the absence thereof at the threshold the proceedi ngs were
not mai ntainable. Strong reliance was placed on certain observations of
this Court in Shreekantiah Ramayya Munipalli v. The State of Bonbay
(1955 (1) SCR 1177) and Anrik Singh v. The State of Pepsu (1955 (1) SCR
1302).

The pivotal issue needs careful consideration. |In Bakhshish Singh
Brar v. Sm. GQurmej Kaur and Anr. (AR 1988 SC 257), this Court while
enphasi zi ng on the bal ance between protection to the officers and the
protection to the citizens observed as foll ows: -

"It is necessary to protect the public

servants in the discharge of their duties. In the
facts and circunstances of each case protection of
public officers and public servants functioning in
di scharge of official duties and protection of
private citizens have to be bal anced by finding out
as to what extent and how far is a public servant
wor ki ng in discharge of his duties or purported

di scharge of his duties, and whether the public
servant has exceeded his limt. It is true that s.
196 states that no cogni zance can be taken and even
after cogni zance having been taken if facts cone to
light that the acts conpl ai ned of were done in the
di scharge of the official dutiesthen the trial may
have to be stayed unl ess sanction is obtained. But at
the sane tine it has to be enphasised that crinmna
trials should not be stayed in all cases at the
prelimnary stage because that w |l cause great
damage to the evidence."

The protection given under Section 197 is to protect responsible

public servants against the institution of possibly vexatious crinina
proceedi ngs for offences alleged to have been commtted by themwhile
they are acting or purporting to act as public servants. The policy of
the legislature is to afford adequate protection to public servants to
ensure that they are not prosecuted for anything done by themin the

di scharge of their official duties without reasonable cause, and if
sanction is granted, to confer on the Government, if they choose to
exercise it, conplete control of the prosecution. This protection has
certain limts and is avail able only when the all eged act done by the
public servant is reasonably connected with the discharge of his
official duty and is not nerely a cloak for doing the objectionable act.
If in doing his official duty, he acted in excess of his duty, but there
is a reasonabl e connection between the act and the performance of the

of ficial duty, the excess will not be a sufficient ground to deprive the
public servant fromthe protection. The question is not as to the
nature of the of fence such as whether the all eged offence contained an
el enent necessarily dependent upon the offender being a public servant,
but whether it was conmitted by a public servant acting or purporting to
act as such in the discharge of his official capacity. Before Section
197 can be invoked, it nmust be shown that the official concerned was
accused of an offence alleged to have been comm tted by himwhile acting
or purporting to act in the discharge of his official duties. It is not
the duty which requires exam nation so nuch as the act, because the

of ficial act can be performed both in the discharge of the official duty
as well as in dereliction of it. The act nust fall within the scope and
range of the official duties of the public servant concerned. It is the
quality of the act which is inmportant and the protection of this section
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is available if the act falls within the scope and range of his officia
duty. There cannot be any universal rule to determ ne whether there is
a reasonabl e connection between the act done and the official duty, nor
is it possible to lay down any such rule. One safe and sure test in
this regard would be to consider if the om ssion or neglect on the part
of the public servant to commt the act conpl ained of could have made

hi m answerabl e for a charge of dereliction of his official duty, if the
answer to his question is in the affirmative, it nay be said that such
act was commtted by the public servant while acting in the discharge of
his official duty and there was every connection with the act conplai ned
of and the official duty of the public servant. This aspect mmkes it
clear that the concept of Section 197 does not get inmmediately attracted
on institution of the conplaint case.

At this juncture, we may refer to P. Arulswam v. State of Madras
(AR 1967 SC 776), wherein-this Court held as under:
"... It is not therefore every offence committed by a
public servant that requires sanction for prosecution
under Section 197(1) of the Crinminal Procedure Code;
nor even ‘every act done by himwhile he is actually
engaged in _the performance of his official duties;

but if the act conplained of is directly concerned
with his official duties sothat, if questioned, it
could be clainmed to have been done by virtue of the
of fice, then sanction would be necessary. It is
quality of the act that is inportant and if it falls
within the scope and range of his official duties the
protection contenplated by Section 197 of the
Crimnal Procedure Code will be attracted. An offence
may be entirely unconnected with the official duty as
such or it may be committed within the scope of the
official duty. Were it is unconnected with the
official duty there can be no protection. It is only
when it is either within the scope of the officia
duty or in excess of it that the protection is

cl ai mabl e. ™

Prior to examining if the Courts below comrtted any error of |aw

in discharging the accused it may not be out of place'to exanine the
nature of power exercised by the Court under Section 197 of the Code and
the extent of protection it affords to public servant, who apart, from
various hazards in discharge of their duties, in absence of a provision
like the one nay be exposed to vexatious prosecutions. Section 197(1)
and (2) of the Code reads as under

"197. (1) When any person who is or was a Judge or

Magi strate or a public servant not renovable from his

of fice save by or with the sanction of the Governnent

is accused of any offence alleged to have been

conmitted by himwhile acting or purporting to act in

the discharge of his official duty, no Court shal

t ake cogni zance of such of fence except with the

previ ous sanction -

(a) in the case of person who is enmployed or, as the

case may be, was at the time of comm ssion of the

al | eged of fence enployed, in connection with the

affairs of the Union, of the Central Governnent;

(b) in the case of a person who is enployed or, as

the case may be, was at the time of conmm ssion of the

al | eged of fence enpl oyed, in connection with the

affairs of a State, of the State Government.

* * *

(2) No Court shall take cogni zance of any of fence
al l eged to have been conmitted by any nenber of the
Armed Forces of the Union while acting or purporting
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to act in the discharge of his official duty, except

with the previous sanction of the Centra

Governnent . "

The section falls in the chapter dealing with conditions requisite for
initiation of proceedings. That is if the conditions nmentioned are not
made out or are absent then no prosecution can be set in notion. For

i nstance no prosecution can be initiated in a Court of Sessions under
Section 193, as it cannot take cogni zance, as a court of origina
jurisdiction, of any offence unless the case has been committed to it by
a Magistrate or the Code expressly provides for it. And the jurisdiction
of a Magistrate to take cognizance of any offence is provided by Section
190 of the Code, either on receipt of a conmplaint, or upon a police
report or upon information received fromany person other than police

of ficer, or upon his know edge that such offence has been committed. So
far public servants are concerned the cognizance of any of fence, by any
court, is barred by Section 197 of the Code unless sanction is obtained
fromthe appropriate authority, if the offence, alleged to have been
comm tted, was in discharge of the official duty. The section not only
speci fies the persons to whomthe protection is afforded but it also
specifies the conditions and circunstances in which it shall be

avail abl e-and the effect in lawif the conditions are satisfied. The
mandat ory character of the protection afforded to a public servant is
brought out by the expression, 'no court shall take cogni zance of such
of fence except with the previous sanction’. Use of the words, 'no’ and
"shal |’ make it abundantly clear that the bar on the exercise power of
the court to take cogni zance of any offence is absolute and conpl ete.
Very cogni zance is barred. That is the conplaint cannot be taken notice
of . According to Bllack’s Law Dictionary the word ’'cogni zance’ neans
"jurisdiction” or 'the exercise of jurisdiction  or 'power to try and
determ ne causes’. In comon parlance it neans taking notice of. A
court, therefore, is precluded fromentertaining a conplaint or taking
notice of it or exercising jurisdictionif itis in respect of a public
servant who is accused of an offence alleged to have committed during

di scharge of his official duty.

Such being the nature of the provision the question is how should

the expression, "any offence alleged to have been conmtted by himwhile
acting or purporting to act in the discharge of his official duty', be
under st ood? What does it nmean? 'O ficial’ according to dictionary, neans
pertaining to an office, and official act or official duty neans an act
or duty done by an officer in his official capacity. In B. Saha and Os.
v. M S. Kochar (1979 (4) SCC 177) it was held : (SCC pp. 184-85, para
17)

"The words "any offence alleged to have been committed

by himwhile acting or purporting to act in the

di scharge of his official duty’ enployed in Section

197(1) of the Code, are capable of a narrow as well as

a wide interpretation. If these words are construed

too narromy, the section will be rendered altogether
sterile, for, "it is no part of an official duty to
commt an offence, and never can be’. In the w der

sense, these words will take under their unbrella
every act constituting an of fence, commtted in the
course of the same transaction in which the officia
duty is performed or purports to be performed. The

ri ght approach to the inport of these words lies

bet ween two extremes. Wiile on the one hand, it is not
every offence commtted by a public servant while
engaged in the performance of his official duty, which
is entitled to the protection of Section 197 (1), an
Act constituting an offence, directly and reasonably
connected with his official duty will require sanction
for prosecution and the said provision."

Use of the expression, 'official duty inplies that the act or om ssion
must have been done by the public in the course of his service and that
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it should have been in discharge of his duty. The Section does not
extend its protective cover to every act or om ssion done by a public
servant in service but restricts its scope of operation to only those
acts or om ssions which are done by a public servant in discharge of

of ficial duty.

It has been w dened further by extending protection to even those

acts or om ssions which are done in purported exercise of official duty.
That is under the colour of office. Oficial duty therefore inplies that
the act or omission nmust have been done by the public servant in course
of his service and such act or om ssion nust have been perforned as part
of duty which further nust have been official in nature. The Section
has, thus, to be construed strictly, while determning its applicability
to any act or omi ssion in course of service. Its operation has to be
limted to those duties which are discharged in course of duty. But once
any act or om ssion has been found to have been committed by a public
servant in discharge of his duty then it must be given liberal and w de
construction so far its official nature is concerned. For instance a
public servant is not entitled to indulge in crimnal activities. To
that extent the Section has to be construed narrowWy and in a restricted
manner. But-once it is established that act or onission was done by the
public servant-while discharging his duty then the scope of its being

of ficial should be construed so as to advance the objective of the
Section in favour of the public servant. O herw se the entire purpose of
affording protection to a public servant w thout sanction shall stand
frustrated. For instance a police officer in discharge of duty nay have
to use force which nay be an offence for the prosecution of which the
sanction nay be necessary. But if the sane officer conmits an act in
course of service but not in discharge of his duty then the bar under
Section 197 of the Code is not attracted. To what extent an act or

om ssion perforned by a public servant in discharge of his duty can be
deened to be official was explained by this Court in Mitajog Dobey v. H
C. Bhari (AR 1956 SC 44) thus :

"The of fence alleged to have been conmitted (by the

accused) nust have something to do, or nust be

related in some manner with the discharge of officia

duty ... there nust be a reasonabl e connection

bet ween the act and the discharge of official duty;

the act nust bear such relation to the duty that the

accused could lay a reasonable (clain) but not a

pretended or fanciful claim that he did it in'the

course of the performance of his duty."

If on facts, therefore, it is prima facie found that the act or

om ssion for which the accused was charged had reasonabl e connecti on
with discharge of his duty then it nust be held to official to which
applicability of Section 197 of the Code cannot be di sputed.

In S. A Venkataraman v. The State (AIR 1958 SC 107) and in C. R
Bansi v. The State of Mharashtra (1970 (3) SCC 537) this Court has held
that :

"There is nothing in the words used in Section 6(1)

to even renmptely suggest that previous sanction was

necessary before a court could take cogni zance of the

of fences nentioned therein in the case of a person

who had ceased to be a public servant at the tine the

court was asked to take cogni zance, although he had

been such a person at the tine the offence was

commtted.”

The above position was illum natingly highlighted in State of
Maharashtra v. Dr. Budhi kota Subbarao (1993 (3) SCC 339).
When the new y-worded section appeared in the Code (Section 197)
with the words "when any person who is or was a public servant" (as
agai nst the truncated expression in the correspondi ng provision of the
ol d Code of Crinminal Procedure, 1898) a contention was raised before
this Court in Kalicharan Mahapatra v. State of Orissa (1998 (6) SCC 411)
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that the | egal position nust be treated as changed even in regard to
of fences under the A d Act and New Act al so. The said contention was,
however, repelled by this Court wherein a two-Judge Bench has held thus

"A public servant who committed an offence nentioned

in the Act, while he was a public servant, can be

prosecuted with the sanction contenplated in Section

19 of the Act if he continues to be a public servant

when the court takes cogni zance of the offence. But

if he ceases to be a public servant by that tine, the

court can take cogni zance of the offence w thout any

such sanction.”

The correct |legal position, therefore, is that an accused facing
prosecution for offences under the A d Act or New Act cannot claimany

i munity on the ground of want of sanction, if he ceased to be a public
servant on the date when the court took cogni zance of the said offences.
But the position is different in cases where Section 197 of the Code has
application.

Section 197(1) provides that when any person who is or was a
public servant not renovable fromhis office save by or with the
sanction of the CGovernnent is accused of any offence alleged to have
been committed by himwhile acting on purporting to act in the discharge
of his official duty, no Court shall take cognizance of such offence
except with the previous sanction (a) in the case of a person who is
enpl oyed or, as the case nmay be, was at the tine of conmi ssion of the
al | eged of fence enployed, in connectionwith the affairs of the Union
of the Central Government and (b) in the case of a person who is
enpl oyed or, as the case nay be, was at the tine of conmi ssion of the
al | eged of fence enployed, in connection with the affairs of a State, of
the State CGovernnent.

We nmay nention that the Law Commi ssion in.its 41st Report in
par agraph 15.123 while dealing with Section 197, as it then stood,
observed "it appears to us that protection under the section is needed
as much after retirenent of the public servant as before retirement. The
protection afforded by the section would be rendered illusory if it were
open to a private person harbouringa grievance to wait until the public
servant ceased to hold his official position, and then to | odge a
conplaint. The ultimate justification for the protection conferred by
Section 197 is the public interest in seeing that official acts do not
| ead to needl ess or vexatious prosecution. It should be left to the
CGovernment to determine fromthat point of view the question of the
expedi ency of prosecuting any public servant™: It was in pursuance of
this observation that the expression 'was’ cone to be enployed after the
expression 'is’ to make the sanction applicable even in cases where a
retired public servant is sought to be prosecuted.

Above position was highlighted in R Bal akrishna Pillai v. State

of Kerala (AR 1996 SC 901).

That apart, the contention of the respondent that for offences

under Sections 406 and 409 read with Section 120-B of -1 PC sancti on under
Section 197 of the Code is a condition precedent for |aunching the
prosecution is equally fallacious. This Court has stated the |ega
position in Shreekantiah Ramayya Munnipalli’s case (supra) and al so
Anrik Singh's case (supra) that it is not every offence conmitted by a
public servant which requires sanction for prosecution underSection 197
of the Code, nor even every act done by himwhile he is actual ly engaged
in the perfornance of his official duties. Follow ng the above | ega
position it was held in Harihar Prasad, etc. v. State of Bihar (1972 (3)
SCC 89) as follows :

"As far as the offence of crimnal conspiracy

puni shabl e under Section 120-B, read with Section

409, Indian Penal Code is concerned and al so Section

5(2) of the Prevention of Corruption Act is

concerned, they cannot be said to be of the nature

nmentioned in Section 197 of the Code of Crimna

Procedure. To put it shortly, it is no part of the
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duty of a public servant, while discharging his
official duties, to enter into a crimnal conspiracy
or to indulge in crimnal msconduct. Want of
sanction under Section 197 of the Code of Crimna
Procedure is, therefore, no bar."

Above views are reiterated in State of Kerala v. Padmanabhan Nair
(1999 (5) SCC 690). Both Anrik Singh (supra) and Shreekantiah (supra)
were noted in that case. Sections 467, 468 and 471 IPCrelate to forgery
of valuable security, WIIl etc; forgery for purpose of cheating and
usi ng as genuine a forged docunment respectively. It is no part of the
duty of a public servant while discharging his official duties to comm t
forgery of the type covered by the aforesaid offences. Want of sanction
under Section 197 of the Code is, therefore, no bar

It was submitted by learned counsel for the accused-respondent
that essential ingredients of the aforesaid offences are absent. That
was not - the issue before either the trial Court or the H gh Court. It
is, therefore, unnecessary for us to delve into that question

Above being the | egal position which is fairly well settled, the
H gh Court’s view cannot be mai ntai ned on the facts of the case. The
i mpugned judgnents are set aside. W make it clear that our interference
shal |l not be construed as if we have expressed any opinion on the nmerits
of the case.

Appeal s are allowed to the extent indicated.




