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Learned Special Judge (Presiding Officer,

t Track Court), Solan, District Solan vide judgment

ted 15.2.2011 passed in case No. 17FTC/7 of 2009,

hile arriving at a conclusion that there is no

X compliance of the provisions contained under Section
50 of the Narcotic Drugs and Psychotropic Substances

Act, hereinafter referred to as ‘the Act’, nor cogent

! Whether reporters of Local Papers may be allowed to see the judgment? Yes.
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and reliable evidence produced by the prosecution

to show that the contraband allegedly recovered

available on record is contradictory i

acquitted the accused of the char rame

him under Section 20 of the Act.
2. The legality and voli@ the impugned
judgment has been questi on the grounds inter
alia that cogent an liable evidence produced by
the prosecuti een appreciated by learned
trial Judge in@shod and perfunctory manner and
as a ereof, based its findings on hypothesis,
S ises and conjectures. The reasoning given by
rmed trial Court while acquitting the accused of
e charge is manifestly unrealistic, unreasonable and
also unsustainable. The present being a case of
recovery of the charas from the bag the accused was

carrying on his right shoulder, therefore, Section 50 of

the Act was not applicable in the present case. Also
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that learned Court below has erroneously ignored the
reports of chemical examiner Ex.PW-10/E and
Ex.PW-10/F because in view of the presence@ S
tetrahydrocannabinol (THC) in the sample _sent fo

analysis, the same was that of chara

learned Court below should have disca
prosecution evidence having co g ord by way
of testimony of constable Sure@ingh PW-1, HC
Yadav Chand PW-2 d 1.O. Santosh Thakur,
PW-11, who all were &n’r on the spot during the
course of se a eizure conducted there. The
acquittal of @cused in the case in hand is stated
to be disregard of the evidence having come
@ cord by way of their testimonies. There being no
terial contradiction nor any omission in the
OX rosecuTion evidence, learned ftrial Court has
erroneously given weightage to the admissions such

as the seal used for sealing the parcels containing the

recovered charas and sample parcels not produced
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in evidence and failure to associate independent
witnhesses etc. etc.
3. The facts of the case in a nut-shall are

PW-11 ASI Santosh Thakur accompanied PW-

Constable Surinder Singh, PW-2 HC Y

and PW-3 Naresh Kumar vide I Rojrnamcha

Ex.PW-11/A left police Station, .00 p.m. in
search of a proclaimed @nder towards
Ghundidhar, Pajo, Shamfi, J iside. The police went
upto Marridin Factor &wcy back, when reached
near Kali M e e, Shamti at 10.30 p.m. the
accused wo@ed coming on foot from opposite
directi was holding a bag on his right shoulder.
eeing the police party, he turned back and tried
flee away. He, however, was overpowered and
pprehended by the police there. On inquiry about
his antecedents, he disclosed his hame and address
etc.

4, PW-1 Constable Surender Singh and PW-2

HC Yadav Chand were associated as independent
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witnesses. Since the [.O. PW-11 suspected that the

accused may be in possession of some narcotic drugs

or psychotropic substances, therefore, he @ S

apprised that the search of his bag and person
required. The accused was also appris

wants to give his search to a gaz
magistrate that is his legal right. sent memo
EX.PW-2/A was reduced info W@ The accused,
however, opted for his(se to be conducted by
the police official pr %ere. It is thereafter, PW-11
opened the x.P=}, the accused was carrying on
his ri sho@ In one of the portion of the said

bag, .P-5, Jean Pants Ex.P-6, T-Shirt Ex.P-7 were

r vered. In ofther portion of the bag one polythene
g Ex.P-8 was found kept. On opening the bag
.P-8, brown colour substance in the shape of stick

was recovered. The |.O. on the basis of his experience

as well as by way of its smell has identified the same to
be charas. The identification memo Ex.PW-1/D, was

prepared in this regard. Constable Devender Kumar
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was asked to arrange for weights and scale. He

brought the same. The recovered charas when

weighed was found 650 grams. PW-11 has resorted

and seizure. After separating 50
the recovered bulk for sample, i, -25.grams each,
the remaining bulk i.e. 600 grc@os sealed in a
parcel of cloth with s having impression ‘S’. The
parcels were also se %h the same seal. The seal
was hande r W-2 Yadav Chand for safe
custo vid;@o Ex.PW-2/B. The recovered charas
along wi mple parcels was taken into possession
v recovery memo Ex.PW-1/B. NCB Forms
W-10/C was prepared in triplicate. The samples of
OX J'- 'S" EX.PW-1/A, EX.PW-11/B, and Ex.PW-11/C were
drawn on a piece of cloth. The sample parcels were

marked as A-1 and A-2 whereas parcels containing

recovered charas A-3.
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S. Rukka Ex.PW-1/C was prepared by PW-11
and the same along with case property NCB Forms,
sample of seal ‘S’ was forwarded to Police Stati

Solan through constable Surinder Singh PW-1,. On th

basis of Rukka FIR Ex.PW-5/A was regist

the course of further investigation on(the spot;
has prepared the site plan Ex.P E. e accused
was arrested and arrest me@.PW—H/D was
prepared. Informatio garding his arrest was given
to his relatives over r&ne In the Police Station,
the case pr ng with sample parcel, NCB
Formy and s;@memo was handed over to PW-10,
Jagdi d, SHO, who resealed the same with
S ‘R'. The resealing certificate is ExX.PW-10/D. The
at entered in the daily diary in this regard is
.PW-10/J. PW-10 handed over the case property
along with NCB forms to Kehar Singh, PW-5 MHC

Police Station, Solan. PW-5 has entered the case

property and the documents i.e. NCB forms, seizure
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memo and sample of seals in the Malkhana register,

extract whereof is Ex.PW-11/G.

6. The 1.O. PW-11, on completion of
investigation on the spot, returned to polic
and entfered rapat Ex.PW-11/F, in daily

regard. Special report EX.PW-4/A also
by PW-10 and forwarded the sa erintendent
of Police, Solan. One of The@e parcels was
forwarded to Forensic Scie aboratory, Junga on
18.3.2009 through %’zle Rakesh Kumar, PW-8.
Subsequentl o} sample parcel and parcel
containing @covered charas duly sealed with
seals ‘R’ were also forwarded to Forensic
ce Laboratory, Junga on 22.8.2009, through HHC

han Dutt PW-7. The reports of chemical examiner
.PW-10/E and Ex.PW-10/F were received. It is
thereafter; PW-10 has prepared the report under

Section 173 of the Code of Criminal Procedure and

filed the same in the trial Court.
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7. Learned ftrial Judge on appreciation of the

report filed by the police and documents annexed

charge was framed accordingly.
pleaded not guilty to the charge a laime
8. The prosecution in su t its case has
examined 11 witnesses in all. A@Ted out at the
very outset that the m ia ecution withesses are
PW-1 Constable Surinder>Singh, PW-2 HC Yadav
Chand and P anfosh Thakur, the |.O.
9. T@noining prosecution witnesses are
forma -3 had taken the special report to the
office of Superintendent of Police, Solan, whereas
-4 ASl Yashwant Singh, who was reader to
perinfendent of Police, Solan, has received the
special report ExX.PW-4/A and placed before the
Superintendent of Police for perusal. PW-5is HC Kehar

Singh, who was posted as MHC, Police Statfion, Solan

at the relevant time. It is he, who registered the FIR
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Ex.PW-5/A and retained the case property in

Malkhana, when handed over to him by PW-10

Jagdish Chand. One of the sample parcels was 0@

forwarded by him to Forensic Science Laporator

Junga for analysis, through constable Rakes

PW-8. HC Sunil Kumar, PW-6 was rking
Malkhana on 22.8.2009. He has f r the parcels
containing the recovered chorc@ sample parcel
to Forensic Science o y, Junga for analysis
through HHC Krisha &PW—Z PW-9 SI Rupinder
Kumar has stigated the case whereas
PW-1 Jogd@ond was posted as SHO Police
Statio r, Solan from March 2009 to October
and it is he, who had received the case property
well as resealed the same and thereafter
eposited with PW-5, the then MHC Police Station,
Solan for safe custody.
10. Now if coming to the defence version, the

accused in his statement recorded under Section 313

Cr.P.C. has denied the enftire prosecution case being
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incorrect and stated that two groups of college

stfudents had quarreled at Kotla Nalah. He was

detained by the police there. The police offici

police personnel had received inju
he was apprehended and this e se planted
against him. He, however, op’r@ not producing
evidence in his defenc
11. In the lig % facts and circumstances
discussed h @) ., we have heard Mr. DJS.
Naintg, Ieo@ddiﬁonol Advocate General on
behal appellant-State and Shri Ajay Kochhar,
ocate, who is representing the accused in this
se.
2. On analyzing the rival submissions, the
questions such as compliance of Section 50 of the Act
was not required in this case, nor was there any

occasion to learned ftrial judge to have arrived at a

conclusion that the confraband recovered from the
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accused has not been proved to be charas and that
official witnesses were reliable and dependable
because despite efforts made, independent withe

could not be associated, hence their testimony shoul

have been relied upon being not inc

rather worthy of credence, arise for consideration.
The non-production of seal used e LO. for sealing
the parcels containing the re@d contraband
and the sample parce hether has caused
prejudice to the cas & accused or not, has also
engaged ou 4

13. Ir@onsidered opinion, the acquittal of

the a on the ground that the contraband
r vered from the accused has not been proved to
charas is not legally sustainable for the reason that
hile arriving at such conclusion learned ftrial Judge
has placed reliance on judgment of a Division Bench
of this Court in Sunil Versus State of H.P. and its
connected matters, Latest HLJ 2010 (HP) 207. As a

matter of fact, a larger Bench of this Court in State of

;.. Downloaded on -08/10/2022 10:27:51

::CIS



13

Himachal Pradesh versus Mehboob Khan, 2014, Cr. L.J. 705,

(FB), while holding that the law laid down in Sunil’s

case supra is not the correct law, has overruled O
same and answered the reference made .fo it

follows:- &

a. After taking into caonsideration Section
293 of the Code of C al Procedure,
Sections 45 and 46 of T’cm vidence Act
and the Law laid dowe apex Court as
well as variou Courts discussed in detail
hereinabov e conclude that on account
tion of the same by the

which has rendered fthe

opinion and the reports assigned by
the scientific expert after analyzing the exhibit
has not been laid down.

b. We further conclude that on account of
non-consideration of various reports of the
United Nations Office on Drugs and Crime
including Single Convention on Narcofic
Drugs, 1961 and to the contfrary placing
reliance on the text books, which basically are
on medical jurisprudence, the Division Bench
in Sunil’'s case failed to assign correct

meaning to ‘charas’ and ‘cannabis resin’, the
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necessary constituents of an offence
punishable under Section 20 of the NDPS Act.
C. In view of the detailed discussion

hereinabove, the Division Bench ‘i’ S
nite

deciding Sunil’'s case supra has defi

erred in taking note of the perce e <%f>
tetrahydrocannabinol in  thre ms. > of

cannabis i.e. Bhang, Ganj@ and Charas and

hence, concluded erron that without

there being no referen eyesin contents

in the reports qssign@§y the Chemical

Examiners in ’%ﬁ;oses, the contraband

recovered i&p ed to be Charas, as in
he

our opinio haras is a resinous mass and

the pr ce~of resin in the stuff analyzed

nature”of the neutral substance, the entire

there being any evidence qua the

ss has to be taken as Charas.
d. There is no legal requirement of the
presence of particular percentage of resin to
be there in the sample and the presence of
the resin in purified or crude form is sufficient
to hold that the sample is that of Charas. The
law laid down by the Division Bench in Sunil’'s
case that ‘for want of percentage of
tetrahydrocannabinol or resin contents in the
samples analyzed, the possibility of the stuff

recovered from the accused persons being
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only Bhang i.e. the dried leaves of cannabis
plant, possession of which is not an offence,

cannot be ruled out’, is not a good law nor

any such interpretation is legally possible.
percentage of resin contents in the ’
analyzed is not a determinative facto sm%
quantity, above smaller quant er
than  commercial  quantity the

commercial quantity. Ra if in the entire
stuff recovered from accused, resin of
cannabis is found pre analysis, whole
of the stuff is %/et\i;oken to determine the
quantity i.e.<smaller—adbove smaller but lesser
than commerci nd commercial, in terms of
the _no

a below Section 2 (vii-a) and
of the Act.

Ne have discussed the Single

nvention on Narcotic Drugs, 1961 in detail
hereinabove and noted that resin becomes
cannabis resin only when it is separated from
the plant. The separated resin is cannabis
resin not only when it is in ‘purified’ form, but
also when in ‘crude’ form or still mixed with
other parts of the plant. Therefore, the resin
mixed with other parts of the plant ie. in
‘crude’ form is also charas within the meaning
of the Convention and the Legislature in ifs

wisdom has never intended to exclude the

;.. Downloaded on -08/10/2022 10:27:51 :::CIS



16

weight of the mixture i.e. other parts of the
plant in the resin unless or until such mixture
proves to be some other neutral substance
and not that of other parts of the can S

plant. Once the expert expressed the opini

that after conducting the required
found the resin present in the
charas is a resinous ass

conducting tests if in the o n of the expert,
the entire mass is a sa charas, no fault
can be found with Th@on SO expressed
by the expert %Id it be appropriate to
embark up he admissibility of the report on

any grou including non-mentioning of the

percentage tetrahydrocannabinol or resin

5 in the sample.

Ne are also not in agreement with the
findings recorded by the Division Bench in
Sunil’'s case that “mere presence of
tetrahydrocannabinol and cystolithic  hair
without there being any mention of the
percentage of tetrahydrocannabinol in a
sample of charas is not an indicator of the
entire stuff analyzed to be charas” for the
reason that the statute does not insist for the
presence of percentage in the stuff of charas
and mere presence of tetrahydrocannabinol

along with cystolithic hair in a sample stuff is
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an indicator of the same being the resin of
cannabis plant because the cystolithic hair

are present only in the cannabis plant. When

after observing the presence
tetrahydrocannabinol and cystolithic hair, the

expert arrives at a conclusion that th mpl&

contains the resin contents, it
sufficient to hold that the sample is~of.charas

and the view so expres by the expert
normally should be h d not called
into question. Of j@neu’rrol material
which is not % from cannabis plant
cannot be treate resin of the cannabis
plants. resin rather must have been

obtained\from’the cannabis plants may be in

parladnce charas is a hand made drug made

form or ‘purified’ form. In common

fr extract of cannabis plant. Therefore,
any mixture with or without any neutral
material of any of the forms of cannabis is to
be considered as a contraband article. No
concentration and percentage of resin is

prescribed for ‘charas’ under the Act.

g. XXX XXX XXX
h. XXX XXX XXX."
14. Therefore, in a nut-shell as per the law laid

down by the Larger Bench of this Court in Mehboob
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Khan’s case supra, in a case of recovery of charas,
presence of tetrahydrocannabinol and cystolithic hair
in a sample of charas reveals that the same conte

resin contents and as such, sufficient to hold that the
sample is of charas. The resin obtai

cannabis plants may be in ‘crude’
and charas is hand made dry from the
extract of cannabis plant, Thereny mixture with
or without any neutral material,of any of the form of
cannabis is to be co &d as a confraband article.
Therefore, th U of the accused on the ground
that fhe cc@cnd recovered from him is not
prove charas, is not legally sustainable for the
reason that the reports of chemical examiner
W-10/E and Ex.PW-10/F make it crystal clear that
tfrahydrocannabinol and cystolithic hair were very
much present in the sample as well as in the entire
bulk analyzed in the laboratory.

15. The compliance of Section 50 of the Act is

not required in the case in hand for the reason that
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the documentary evidence i.e. seizure memo

Ex.PW-1/B and the Rukka Ex.PW-1/C, leave no manner

of doubt that it is the search of the bag Ex.P-1,
accused was holding on his right shoulder ¢
and besides his clothes, in one of the

bag, charas, which was keptin ap
recovered from another portio t bag. The
present, as such, is not a cos@covery of the
charas during the co rsonal search of the
accused. &
16. It /j I tled at this stage that in the
case reco@ the contraband during the search
of ve container or bag or some premises, the
campliance of Section 50 of the Act is not required to
made. We are drawing support in this regard from
e judgment of Hon'ble apex Court in Kulwinder
Singh and another vs. State of Punjab, (2015) 6,

Supreme Court Cases, 674. The relevant portion of this

judgment reads as follows:-
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“20. The next contention that has been raised
by the learned counsel for the appellants

relates to non-compliance of Section 50 of the

NDPS Act. It is undisputed that the @

of a person. In Megh Singh v. State
it has been held that Sectio only applies in

case of personal search of @ person, but it is
not extended to a seoo vehicle or a

container or a ba r premlses

. In State o Powon Kumar, it has
been held t -

ot concerned here with the
eflnmon of the word “person”,
he legal world includes

roorations, associations or body of
individuals as factually in these type of
cases search of their premises can be
done and not of their person. Having
regard to the scheme of the Act and the
context in which it has been used in the
section it naturally means a human being
or a living individual unit and not an

artificial person. The word has to be

understood in a broad common-sense
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manner and, therefore, not a naked or
nude body of a human being but the

manner in which a normal human being

will move about in a civilised so
Therefore, the most appropriate
of the word “person” appears t
“the body of a human being a

to public view usually its appropriate
coverings and clothing®. a civilized
society Opproprio@verings and
clothings or%@nsidered absolutely
essential &n sane human being
comes in\th

gaze of others without

Approp coverings and clothings. The

oe@;‘ iate  coverings  will include
wear also as normally it is considered

essential article to be worn while
moving outside one’'s home. Such
appropriate coverings or clothings or
footwear, after being worn, move along
with  the human body without any
appreciable or extra effort. Once worn,
they would not normally get detached
from the body of the human being unless
some specific effort in that direction is

made. For interpreting the provision, rare
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cases of some religious monks and sages,
who, according to the tenets of their
religious belief do not cover their body
with clothings, are not to be taken no @ <&

of. Therefore, the word “perso
mean a human being with .app

coverings and  clothings also

can, under no

container, .
circums’rcmﬁg eated as body of a

footwear.

11. A bag, briefcase such article or

human kein hey are given a separate
name d)are identifiable as such. They
c@even remotely be treated to be
P the body of a human being.

pending upon the physical capacity of
a person, he may carry any number of
items like a bag, a briefcase, a suitcase, a
tin box, a thaila, a jhola, a gathri, a holdall,
a carton, etc. of varying size, dimension or
weight. However, while carrying or moving
along with them, some extra effort or
energy would be required. They would

have to be carried either by the hand or

hung on the shoulder or back or placed
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on the head. In common parlance it
would be said that a person is carrying a

particular article, specifying the manner jn

which it was carried like hand, shou

back or head, etc. Therefore, 4

ambit of the word “person” o
Section 50 of the Act.”

Similar view has bessed in Jarnail
Singh v. State of jab and"’Ram Swaroop v.
State (Governr{%T of Delhi)

22. | W
submissio on-compliance of Section 50
iti onvic’rion, leaves us unimpressed.”

ilar is the view of the matter taken by

of the aforesaid, the

Hon'ble apex Court in State of Rajasthan versus

rmanand and another (2014) 5 SCC 345 and in

OX ashihey Yobin and another versus Department of
Customs, Shillong (2014) 13 Supreme Court Cases 344.

The relevant extract of this judgment reads as follows:

“9. ...... The language employed “any

person” under Section 50 of the Act would
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naturally mean a human being or a living
individual unit and not an artificial person.

It would not bring within its ambit any no

living creature viz.; bags, contain <&
e. They

are

identifiable as such. They c ot even

briefcase or any such other artfi

are given a separate name a

remotely be treated to a part’of the
body of a human bei The, scope and
ambit of Section é; i;% examined in
considerable ail in the case of State of
Haryana v.Suresh» AR 2007 SC 2245 and in

a three j &aench decision in State of
Himac desh v. Pawan Kumar, 2005 4

S , Wherein it is observed that when
a rson is not searched, only the bag,

ntainer or the suitcase is searched, the
provisions of Section 50, cannot be pressed
into service. The items like bag, briefcase,
or any such article or container, etc. are
not a part of a human being as it would
not normally move along with the body of
the human being unless some extra or
special effort is made. Either they have to
be carried in hand or hung on the shoulder

or back or placed on the head. In
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common parlance it could be said that a
person is carrying a particular article,
specifying the manner in which it wao

etc. but it is not possible to include these

carried like hand, shoulder, back or heé

arficles within the ambit o

"person" defined in Section 50 o

10. This position in law’i ttled by the
Constitution Bench i case of State of
Punjab v Bal singh,—AIR 1999 SC 2378
and in Me %S’rofe of Punjab, 2003
8SCC 6 g§§\e¢>e application of Section 50
is onlyin cC of search of a person as
c@e to search of premises, vehicles
or es. But in cases where the line of
separation is thin and fine between search
of a person and an artificial object, the
test of inextricable connection is to be
applied and then conclusion is to be
reached as to whether the search was

that of a person or not. The above test has

been noticed in the case of Namdi Francis

Nwazor v. Union of India and Anr.,(1998) 8
SCC 534, wherein it is held that if the

search is of a bag which is inextricably
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connected with the person, Section 50 of

the Act will apply, and if it is not so
connected, the provisions will not apply.

is when an article is lying elsewhere an <&

not on the person of the accus

found, and on search, i inafing
arficles are found thereffom it ‘Cannot

attract the require of\ Section 50 of

the Act for the simple son that the bag

was not foun ’rhe accused person.”
18. This Co &olso taken similar view of
the matter w reliance on the judgments

I No.181 of 2015, titled Arun Kumar

of Himachal Pradesh, decided on

10.2016.

If the evidence qua this aspect of the

atter is seen, the 1.O. PW-11 and official withesses
PW-1 and PW-2 are categoric while making statement
in the witness-box that the charas was recovered
during the search of the bag Ex.P-1, the accused was

carrying on his right shoulder. Their testimonies find
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corroboration from documentary evidence i.e. seizure
memo Ex.PW-1/B and the Rukka Ex.PW-1/C. True it is
that in the consent memo Ex.PW-2/A, the |.O. P

had suspected and apprised the accused out h

suspicion that he may be in possessi

contraband, therefore, his search a with bag was
required to be conducted. e charas was
recovered during the search of@og Ex.P-1. The
personal search of t ed, no doubt, was
conducted vide me %W—Q/Q however, after the
recovery of s from his bag, which, as a
mater of foc@iuired to be conducted before the
arrest ffender in order to ensure that he may
noh.fake anything in his possession including some
ngerous article when after arrest lodged in police
ck up or Judicial custody.
20. It is apparent from the seizure memo
Ex.PW-1/B and the Rukka Ex.PW-1/C that the search of

the bag was conducted first and charas recovered

therefrom. Otherwise also, the consent memo
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Ex.PW-2/A is suggestive of that the accused in so

many words was apprised about his legal right of

to comply with the mandatory provisi

under Section 50 of the Act otherw
unsustainable and as such acqui of\the accused
of the charge on this score is bo@on hypotheses
and conjectures.
21. True it is &%e independent witnesses
have not b sS ted by the 1.O. in this case.
There/is, how@xplonoﬁon therefor because PW-1
while ing his ignorance that there situated
es and shops nearer to the temple of Kalimata at
distance of 40 metfers and Jogindra Central
o-operative Bank is also situated there has voluntarily
stated that the accused was apprehended at a
lonely place. As per the version of [.O. PW-11 in his

cross-examination, efforts were made to associate the

witnesses on the spot, but no one was willing to do so.
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Pradeep Kumar resident of Shamti, however, had
handed over only weights and scale to them for
weighing the contfraband.

22. True it is that the search was con

Shamti near the temple of Kalimata. It w

to PW-1, PW-2 and PW-11 that Pujar resides>in the
temple with his family, however, ressed their
ignorance. The 1.O. PW-11 od@e existence of
building of Jogindra Ceftra k adjoining to temple
and shops also. P & admits the existence of
houses and the building of Bank nearby.
They bH0th, P@er, expressed their ignorance qua
distan eof from the spot. PW-1 has expressed

ignorance qua existence of the houses and shops

roy the spot. They all had expressed their
gnorance qua existence of house of one Bhagwan
Singh, hotel of Sadi Ram and house of Ram Rattan,
Advocate are situated nearby the temple. Even if the

shops and houses were in existence nearby the spot,

being odd hour, as the accused was apprehended at
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10.30 p.m., no one would have come to assist the

police in conducting the investigation on the spot

houses and shops nearby to hav me_ forward and
associate the police to conduc’r@vesﬁgoﬁon that

too during odd hours.& ep Kumar, no doubt,
was there because. as r prosecution case, the

weights and e brought from him. Though
ice co ave asked him to associate as an
indep witness, however, its failure to do so will

tal to the prosecution case, in case it is ultimately
ncluded by us that the official withesses on
ccount of so called inconsistencies or contradictions
are not dependable.
23. True it is that the 1.O. was required to have
maintained record in this regard and in the event of

efforts made to associate someone from the locality
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in the investigation of the case and his/her refusal to

do so, to have taken action under Section 100(8) of

the Code of Criminal Procedure, however, as no’ri@ O

supraq, it is due to odd hours any such exercise seem

to be not conducted.

24. Otherwise also, the pre is No case
where no one is associated to wi the,search and
seizure because the official WiTh@PW—] and PW-2
were present there d he absence of the
independent  witn &The .O. PW-11, had
associated 1 ithesses and conducted the
sear ond@ in their presence. As such the

appro the 1.O. in the matter cannot be termed

as lllegal for the reason that the apex Court in

khan Singh versus State of Haryana, (2015) 12 SCC
47, has held that it is not always possible to join
independent persons to witness the search and
seizure at all places and at every time. At occasions,
the independent persons even show their reluctance

also for being associated as witness. Also that official
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witnesses, if associated, in such an eventuality, if make
trust worthy and consistent statement while in the
witness-box, have fo be termed as much good as S

other independent person. The relevant extract of th

judgment reads as follows:

...... In peculiar circu ces

case, it may not be possible to find out

independent witness all places

and at all fim Independent witnesses
who live in %&9@ vilage or nearby
vilages t accused are at times

afrai to come and depose in favour
@prosecuﬁon. Though it is well
se that a conviction can be based
solely on the testimony of official
witnesses, condition precedent is that

the evidence of such official withesses

must inspire confidence. In the present
case, it is not as if independent
X witnesses were not available....."
25. Therefore, merely that the 1.O. has failed to

join the independent person to witness the search

and seizure due to the circumstances beyond his
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control, the findings of acquittal should have not
been recorded particularly when PW-1 and PW-2
were associated as witnesses to withess the sea
and seizure.

26. The pivotal question, howev %

that the statements made by th ficial nesses
including the 1.O. PW-11 are c nt.and without
any contradiction as well as ins@nﬁdence. The
close scrutiny of the state made by PW-1 and
PW-2 amply demo j&’rhof they are categoric
while telling t olice party had left the Police
Stati at ‘@m on that day in search of a
procl ffender. Though as per the version of
. the police party was patrolling in that areaq,
ever, PW-2 and the I.O. PW-11 have stated that

ey were in search of some proclaimed offender.
PW-1 a constable may have not been in the
knowledge of the purpose of patroling by them.

Otherwise also in the rapat Ex.PW-11/A there is

specific mention that the police party left the Police
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Station in search of a proclaimed offender. PW-1 and

PW-2 have also stated in one voice that the accused

during the search of his bag Ex.P hich,was kept in
a polythene bag Ex.P-8. They h@o stated in one
voice that the scale(wa ught by Constable
Devender and the &Nhen weighed found 650
grams. The e deposed about resorting to
the s pling@eoling process and also taking into
consi [ the recovered charas vide seizure
o Ex.PW-1/B. They also ftell us that Rukka
W-1/C was taken along with the case property,
OX mple parcels and other record to the Police Station
by PW-1 constable Surinder Singh. Their testimonies in
examination-in-chief, therefore, corroborate the

prosecution story qua recovery of charas weighing

650 grams from the exclusive and conscious

;.. Downloaded on -08/10/2022 10:27:51 :::CIS



35

possession of the accused. They both were subjected
to lengthy cross-examination, however, nothing could
be elicited therefrom suggesting that they were
present on the spot nor the accused apprehende
there and the charas weighing 650 grams.re eg

from him.
27. In  their cross-examinatio they are
categoric about the time Whe® left the Police
Station. They are also egorig about the time when
the accused was sp %d apprehended. True it is
that there a i ontradiction qua existence of
houses; shor@, nearby the temple of Kalimata
beca -1 has expressed complete ignorance
g this aspect of the matter whereas PW-2 while
mitting the existence of the shops and houses
earby the place of recovery could not tell the exact
distance thereof from that place. He has also
expressed his ignorance qua distance of houses of

Bhagwan Singh, Sadi Lal and Ram Rattan Advocate

from the spot. However, these contradictions are not
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of such a nafure, which could have been said fo
have gone to the roots of the prosecution case.

Therefore, we are not in agreement with learp

Additional Advocate General that the evidence;

available on record has not been appréeia i%

right perspective.

28. The 1.O. of the c 1 has also
supported the prosecution cos@’rhe manner in
which he has conducted investigation on the
spot. There is nothin %’ro’remen’r to show that the
convict, wh ngs_to village Jorna, P.O. Pulbahal,
Tehsil opc@ic’r Shimla, a far away place from

the sp implicated in this case falsely.
The evidence as has come on record by
y of testimony of remaining prosecution witnesses,
ho remained associated with the investigation of the
case in one way or the other, produce link to the
prosecution story because PW-5 HC Kehar Singh, who

was posted as MHC Police Station, Solan, had

registered FIR Ex.PW-5/A, on receipt of the Rukka
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Ex.PW-1/C. The rukka was handed over by PW-1 to
this withess whereas as per the testimony of PW-10, the
then Inspector SHO Police Station, Sadar, the
property containing three parcels duly sealed with
seal impression ‘S’ along with sample sedl, C%

forms and copy of seizure memo pro ed by

PW-1 before him, in the presence W=5Kehar Singh.

PW-10 also proves the prosecuﬂc@e qua resealing

of the parcels con’roin% covered charas and
|

sample parcels with ', the resealing certificate,

which is in and bears his signatures
Ex.P 0/D, @filling of the entries in relevant
colum CB form Ex.PW-10/C. He handed over
case property along with sample seals, seizure

mo and NCB forms to PW-5 Kehar Singh. PW-5
dmits so while in the witness-box and further tells us
that the case property was retained by him in safe
custody in the Malkhana. The extract of Malkhana

register EX.PW-11/G also substantiates the prosecution

case in this regard.
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30. PW-5 further substantiates the prosecution

case qua forwarding of one of sample parcels to
Forensic Science Laboratory, Junga vide RC PW- O
through PW-8 constable Rakesh Kumar. PW-8 Rakes

Kumar tells us that the sample parcels

by him in laboratory in safe custo nd produced

the receipt on RC before Keh mMgh PW-5.  Sunil
Kumar is PW-6 MHC Malkhana. }@ forwarded the
parcel containing the o} charas and another
sample parcel to Forensi ience Laboratory, Junga
vide RC No. gh PW-7 HHC Krishan Dutt on
22.8.2009. In@gord, he has proved the extract of
Malkh ister Ex.PW-5/B also, in which the entries

encircled red was made by him in his own hand. He

also proved the prosecution case that three
<&

X orcels containing the case property and samples

was again taken out from the Malkhana by ASI
Santosh Thakur on 17.3.2009 for exhibiting the same in
the Court, it was re-deposited on the same day at

7.00 p.m. in the Malkhana in safe condition. PW-7
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HHC Krishan Dutt has corroborated the statement of

PW-6 HC Sunil Kumar while stating that two parcels

handed over to him were deposited by him, in
laboratory in safe custody. Therefore,
evidence as has come on record by wa

of the aforesaid witnesses also con fs the

with the commission of the offen
31. Now if coming to Th@poin’r urged by

learned defence cou §:’%on—produc’rion of seal

‘S" in the Court is fatdl to the prosecution case. We

are not impr eby because what prejudice

has been c@o the accused by non-production

of the t, nothing tangible has brought to our

natice. The doubt of learned defence counsel that

case property was tampered with is absolutely

OX oseless for the reason that the parcels containing the
case property were firstly taken to Forensic Science

Laboratory where the same were found to be duly

resealed with seal ‘S’ and ‘R'. We can make @

reference in this regard to the reports of chemical
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examiner Ex.PW-10/E and Ex.PW-10/F. The chemical

examiner, who received these parcels in the

Laboratory had recorded his satisfaction qua

same. These parcels were produ in Court also
during the course of trial and op@n the presence
of learned Public Prosécu nd learned defence
counsel at that time. ﬁhere been any tampering
therewith, th e-could have been pointed out at
that stage o@erefore non production of the seal
in the Is not fo be tfreated a circumstance to
r er the prosecution case doubtful and to arrive at
onclusion that the case property was tampered
ith. In our opinion, unless and until prejudice caused
to the accused by non-production of the seal is
shown, the accused cannot seek any benefit on this

score. Therefore, the findings recorded by learned

trial Judge that the non-production of seal in the
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Court has rendered the prosecution story doubftful,
are also not legally sustainable.
32. Now if coming to the defence of @

accused, the same is neither probable

reasonable. It cannot be believed by

imagination that he was presen
where two groups of college st S rreled and
as he was believed to be@uden’r, hence
apprehended in this.(ca alsely. Interestingly
enough, he belongs %}]ge Jorna, P.O. Pulbahal,
Tehsil Chop ri imla, a far away place from
Sha lin ;@olon, what he was doing there that
too d d hours, he failed to explain.

True it is that the onus to prove its case
ainst the accused is on the prosecution, however,
the given situation where the accused has

admitted his presence at the place of occurrence,
however, as per his version believing that he is one of

the college students, allegedly quarreled at Kotla

Nalah, hence implicated falsely, he was under a legal
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obligation to have explained his presence during odd

hours at that place. He, however, has failed to do so.

Therefore, the only inescapable conclusion would @

that he was dealing in the business of charas and wo
<

present there in connection with his busin

34. In  view of what be said
hereinabove, we find the prese C where the
prosecution has successfully p@d and proved
that on 16.3.2009 aft 1 during search of the
bag, the accused &orrying on his shoulder,
charas weig 6 rams was recovered from his
COoNsgious o@sicol possession. The prosecution
as su proved its case against the accused
nd all reasonable doubt. The impugned
judgment, therefore, is the result of misappreciation of
e evidence available on record and also the law
applicable in a case of this nature, hence not legally
sustainable. We, therefore, allow the present appeadl

and convict accused Surender Kumar for the

commission of the offence punishable under Section
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20 of the Act. The impugned judgment as such is
quashed and set aside. Let him to surrender to his bail
bonds and produced in this Court on 13.6.2017 O
being heard on the quantum of sgntence.
<

Production warrant be issued accordingl

Judgment to continue.

(Dhara d Chaudhary)

@lvek Singh Thakur)

May 22, 2017 (ps) Judge.
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