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Thi s appeal by special | eave inpugns the judgment of the Division
Bench of the Kerala High Court dated 7.4.1994. The High Court by its
i mpugned judgnent set aside the judgnent of the Forest Tribunal and
directed the Custodi an & Conservator of Vested Forests to hand over
possession of a large area of land to the respondents.

The respondents claimto be owners of 1534.40 acres of |and
conprising 265.85 acres of cardanom pl antation, 334.85 acres of paddy
field and 585.90 acres of cultivable dry land and forest |and. They claimthat
these | ands were purchased by M s Popul ar Autonobiles, a registered firm
by regi stered deeds all eged to have been executed in the year 1963 and
further that these | ands were given to them upon partition of the assets of the
said firm The Kerala Private Forests (Vesting and Assignment) Act, 1971
(hereinafter referred to as "the Act’) cane into force with effect from
10.5.1971. Under Section 3 of the Act, all private forests stand vested in the
State Governnent. The Act was chal |l enged before the Kerala H gh Court
and was struck down as unconstitutional by the judgnent delivered
sonmetine in 1972. The judgnent of the Hi gh Court was reversed by this
Court’s Order dated 15.9.1973 holding that the Act was a valid piece of
Legi sl ati on.

After the Act was upheld by the Suprene Court, the forest authorities
attenpted to take possession of large areas of |land in the occupation of the
respondents on the ground that they were private forests which had vested in
the State Governnent under Section 3 of the Act. The respondents noved
two Original Applications Nos. 242 and 243 of 1974 before the Forest
Tri bunal under Section 8 of the Act. The substantive prayer nmade therein
was for a declaration that no part of the estate conprising 1534.40 acres was
liable to vest in the State as it was exenpted under the provisions of the Act
fromvesting. The applications were opposed by the State Governnent,
whi ch disputed the facts alleged in the applications. | The Forest Tribuna
appoi nted a Conmi ssioner to inspect the entire area and report about the
state of the land to the Tribunal. The Conm ssioner after a prelimnary
i nspection was of the view that a detailed survey of the |land was necessary
as nost of the land was situated on hills hence inaccessible. Private
surveyors were appointed to carry out the survey but they could not
conplete the work. On the directions issued by the Forest Tribunal, the
Forest Survey Departnment officers were directed to carry out the survey of
the land in question. After considering the report of the departnenta
Surveyors and hearing the parties, the Tribunal dism ssed Oigina
Applications Nos. 242 and 243 of 1974 after nmaking critical coments
about the manner in which the surveyors had nade the report and observed:

"What exactly is the evidence on the basis of which the
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petitioners were able to convince those responsible for
denmarcati ng the undevel oped areas that all plants

whet her cof fee or cardamom found in the property were
rai sed before the appointed day as stated by the
Conmi ssi oner is not known. Anyhow no such evi dence

has been adduced before this Tribunal. But in view of
the fact that the clainms has now been confined to 100
hectares on behalf of the respondents, it is not necessary
for me to consider whether the area which was
originally clained as vested forest by the respondents
over and above the 100 hectares and whi ch has been

excl uded subsequently at the time of the denmarcation
was really area which has to be excluded or not."

and further,

"This exclusion by the forest officials, nay be due to the
fact that the magic noney lulled themto sleep over the
rights of the Governnment or may be due to the fact that
the claimoriginally put forward by the forest officials
was false.  Neither way it is not very conplinentary to
the respondents here or to those officials concerned. It
is for the Government to make necessary inmedi ate

enquiry in this matter through sone official, other than
Forest Departnent official, if the Governnent so think
and ascertain whether any area which legitinately cone
under the classification of private forest and which had
vested in the Governnent besides bits 1l to 7 have been
excluded by the Forest officials or by the forest survey
officials. On the basis of the Comm ssioner’s report and
the facts nmentioned by him | aminclined to think that
prima facie it appears that areas which should really be
vested forest have been excl uded, when the clai mwas
confined to 100 hectares."

Pursuant to the orders of the Forest Tribunal, when the forest
authorities attenpted to take possession of the |and, the respondents filed
Suit Nos. 69 and 71 of 1987 before the Munsiff’'s Court, Hosdurg seeking
per manent injunction against the State fromtaking possession.. Though
initially, the Munsiff’'s Court refused to register the plaint on the ground that
their suits were not naintainable, subsequently, the suits cane to be
entertained on the orders passed by the High Court in acivil revision petition
filed by the respondents.

On 22.7.1987 when the two suits of the Respondents were pending,

the Custodi an & Conservator of Vested Forests issued a notification under
Section 6 of the Act demarcating 324 hectares of l'and bel onging to the
plaintiff-respondent as vested forests under the Act. This notification was
chal | enged before the High Court of Kerala in OP. No. 7498 of 1987. The
two Cvil Suits 69 and 71 of 1987 were withdrawn by the respondents. The
original petition filed before the H gh Court was dism ssed on the ground
that the respondents had alternate renedy avail abl e before the Forest

Tri bunal

The respondents filed Oiginal Applications Nos. 28 and 29 of 1988
before the Forest Tribunal under Section 8 of the Act seeking a declaration
that the property covered by the applications was not private forest vested in
the State Governnent. Simultaneously, the respondents also filed a wit
appeal against the order dismssing OP. No. 7498 of 1987. The wit appea
was adnmitted subject to the condition that the respondents w thdrew their
original applications pending before the Forest Tribunal. The origina
applications before the Forest Tribunal were withdrawn, later, the wit
appeal was al so dismissed directing the respondents to approach the Forest
Tri bunal for appropriate relief.
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The respondents filed Oiginal Applications Nos. 166 and 167 of 1990
before the Forest Tribunal challenging the jurisdiction of the State
Governnment to issue the notification after a long | apse of time. The
respondents also filed Civil Appeal No. 200 of 1991 in this Court, which
was di sposed of by Order dated 11.1.1991 as foll ows:

“I'n view of this, the inpugned order is set aside and the
appel l ants are given liberty to file an application to the
Tribunal within one month fromtoday or to proceed

with the application they have already filed before the
Tri bunal. The appellants agree to confine the

application which has already made to the Tribunal to
chall enging the validity of the said notification on the
grounds set out in the wit petition filed in the High

Court. In the event of “the Tribunal comng to the
conclusion that it has no jurisdiction to entertain the
di spute, the appellants will be at liberty to file an appea

and or a wit petition to the High Court to challenge the
sai d notification but only on the said grounds. The
interi morders passed by the H gh Court shall continue

to operate till the Tribunal decides the application of the
appel l ants and for a period of two weeks thereafter, it
will be for the H gh Court to pass such orders as it may

think fit. The Tribunal to dispose of the aforesaid
application within/a period of six nmonths fromreceiving
this order. The Registry to transmt a copy of this order
as early as possible. 1In order to challenge the said
notification and limt the grounds of chall enge as
aforesaid the appellants will be-at liberty to amend the
application which he has nade tothe Tribunal. The
condition inmposed by the H gh Court on the appellants
inits orders dated 13th February, 1989, and 29th

Sept enber, 1989 respectively shall continue to operate.
The appeal is disposed as aforestated. No order as to
costs."

Pursuant to the liberty given by this Court, the respondents anended
their original applications pending before the Forest Tribunal and also filed
awit petition OP. No. 4751 of 1993 before the Hi gh Court chall enging the
validity of the notification dated 22.7.1987 issued by the Custodian &
Conservator of Vested Forests. By an Oder made on 30.10.1992, the
Forest Tribunal dismssed Original Applications Nos. 166 and 167 of 1990
holding that by its earlier order it had only dealt with the status of 100
hectares of the Iand and, therefore, with regardto rest of the land the State
Gover nment had power to issue a fresh notification. The respondents
chal | enged this judgnent of the Forest Tribunal by their appeal MF.A No.

72 of 1993 before the Hi gh Court. By the inmpugned common judgnent

dated 7.4.1994 the High Court allowed MF. A No. 72 of 1993 and wit

petition O P. No. 4751 of 1993. The Hi gh Court held as/valid the

notification only in respect of 100 hectares of vested forest and held it to be
invalid vis-‘-vis the rest of the land. The H gh Court also directed the

Cust odi an of Vested Forests to denarcate the boundaries of this extent of

156 acres (100 hectares) under Section 6 of the Act and restore possession

of the remaining extent of the properties to the respondents. The State being
aggrieved is in appeal before us.

We notice fromthe inmpugned judgnent of the High Court that the
Hi gh Court has proceeded on the basis of the Order made by the Tal uk Land
Board in the land ceiling case pertaining to the respondents woul d anpbunt to
res judicata. W nay nention here that the respondents had filed a draft
statenent under the provisions of the Kerala Land Reforns Act, 1963.
Section 81 of this Act inter alia exenpts private forests and pl antations.
Rul e 10 of the Kerala Land Reforms (Ceiling) Rules, 1970 prescribes that
the Taluk Land Board is to prepare a draft statement of |ands to be
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surrendered and a copy thereof is to be served on the persons interested in
the lands. |In the draft statenment prepared by the Tal uk Land Board, the
respondents were shown to hold an extent of 1576-73-257 acres of |and of

whi ch 1537-25-645 acres fell under the exenpted category, and that the
respondents were eligible to retain the bal ance extent within the ceiling area.
The Tal uk Land Board came to the conclusion that there was no surplus

land to be surrendered to the State. Though, the State Governnent did not
file any proceedings to challenge the declaration nade by the Tal uk Land
Board, proceedi ngs under Section 85(9A) of the Kerala Land Reforns Act,
1963 had been initiated for reopening the final order by a notice dated
18.5.1992. That notice was chall enged by the respondents by their civi
revision petition CR P. No. 1409 of 1992 before the Kerala Hi gh Court and
further proceedi ngs have been stayed.

Learned counsel for the State Governnent urged before us that there
were strong circunmstances which inpelled the State Government to reopen
the determination of the ceiling case pertaining to the respondents. Since the
matter is sub judice before the H gh Court, any determ nation made therein
coul d not 'be treated as res judicata.

In our view, the appellants are justified in their contention that the

Tal uk Land Board deternination could not operate as res judicata for two
reasons. In the first place, the decision of the Taluk Land Board has been
reopened by the proceedi ngs under Section 85(9A) of the Kerala Land

Reforns Act, 1963 and it is only because of the challenge thereto nade by
the respondents that further proceedi ngs have been stayed by the Hi gh

Court. Thus, it is not possible to say that the decision of the Tal uk Land
Board had becone final. Secondly, the Taluk Land Board was only

concerned with the issue as to whether the | ands held by the respondents
were liable to be exenpted fromthe ceiling l'imts. As long as the |and fel
into one of the exenpted categories, the Board was not concerned with the
exact category under which the land fell since both private forest and

pl antation are exenpted categories. Apart fromthe determination of the
extent of the exenpted [ and, the Board was strictly not required to go into
the question as to whether the land was plantation or private forest. For both
these reasons, we are unable to accept that the decision of the Tal uk Land
Board could operate as res judicata and prejudiced the rights of the State
CGovernment before the Forest Tribunal. In any event, this question is no
longer res integra. As held in Kunjanam Antony v. State of Kerala and

Anr . the order of the Tal uka Land Board, though a statutory authority,

may be binding on the authorities under the Land Reforms Act; so far as the
proceedi ngs under the Kerala Private Forests (Vesting and Assignnent) Act,
1971 are concerned, the order of the Taluka Land Board would be a piece of
evi dence, but it cannot be treated as binding on the authorities under the
Forest Act.

Learned counsel for the respondents produced before us copies of

regi stered deeds and contended that these fornmed the title deeds by which
the respondents’ predecessor in title had purchased the | and, way back, /in
the year 1963. He attenpted to support the reasoning of the H gh Court (in
its judgnent that there was an admi ssion on the part of the State

Governnment and its officers that only 155.90 acres was forest. W are
unabl e to accept these contentions urged by the | earned counsel for the
respondents. The Schene of the Act is that upon the Act coming into force,
all private forests would vest in the State Governnent. The denarcati on of
the forests under Section 6 of the Act is nerely a consequential act and the
vesting is not postponed depending on the said act. |If anyone clains that his
| and had not vested in the State Governnent, Section 8 of the Act gives
renmedy of noving the Forest Tribunal with full details. The Forest Tribuna
woul d then adjudicate the dispute and decide as to how nuch of the |and
clainmed by the applicant was not vested forest. It is only upon such
determination that the State woul d be divested of the vested forest. In the
i nstant case, the burden of establishing that certain disputed | and was not
vested forest rested squarely upon the respondents before the Forest
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Tri bunal . The respondents woul d succeed or fail on the nerits of their own
case of showing that the land fell within the exenpted category.

In the first round before the Forest Tribunal, the respondents filed

O A No. 242 and 243 of 1974 claim ng the full extent of 1534.40 acres of
vested land as liable to be exenpted fromvesting under the provisions of
the Act. The Forest Tribunal by its order dated 15.2.1978 declared 100
hectares of land as vested forest land, but, at the same tinme, did not grant
any declaration with regard to the rest of the | and and di sm ssed the
applications by maki ng strong observati ons.

In the second round of litigation before the Forest Tribunal, the Forest

Tri bunal has not granted any declaration in favour of the applicants-
respondents, but has disnissed the applications by holding that under
Section 8 of the Act it-had to be shown before the Forest Tribunal that the
property was not a private forest as on 10.5.1971, or that it was a private
forest but liable to be exenpted fromvesting under Section 3(2) of the Act.
The Tribunal obeserved:

"\ 005.the order in OAs. 242/ 74 and 243/ 74 was not based
on any admi ssi-on as contended to be secondly the
decision in OAs. 242/74 and 243/74 was only in respect
of 100 hectares and there was absolutely no decision
regarding the rest of the properties shown in the OAs.
Further after finding that the 'disputed 100 hectares
were private forests the petitions were dismssed. That
neans that there was no order against the State and so
there was no question of the State filing an application
for review of the Order."

The Forest Tribunal noted that the petitions did not give a correct
description of the properties in respect of which the relief was sought,

i nasmuch as no schedul es were attached, nor the extent or the boundaries of
the properties were given. It was rightly pointed out by the Tribunal that in
an application under Section 8 of the Act, it was for the claimnt to prove
that the properties in respect of which relief if sought were not private
forests as defined under the Act. (Considering the naterial on record, the
Tribunal rejected the claimin toto.

In the inpugned judgnent, the Hi gh Court has not been able to make

a finding as to the exact extent of the land or the nature of the |and as on the
date of the Act comng into force. Nor has the H gh Court discussed the
evidence to record a finding that the lands claimed were not private forests
or were exenpted as on 10.5.1971. The judgnment of the H gh Court

proceeds, as we have already pointed out, firstly on the footing that there
was a decision on the land in question by the Tal uk Land Board which
operates as res judicata, and, secondly, that there was an adm ssion by the
forest authorities before the Forest Tribunal. In our view, both the reasons
adduced by the inmpugned judgnent for allow ng the applications under

Section 8 of the Act are not correct. W notice fromthe comon O der of
the Forest Tribunal dated 30.10.1992 nade in O A Nos. 166 and 167 of

1990 that, although, the respondents (applicants before the Forest Tribunal)
had pl aced on record the title deeds, partition deeds and several other
docunents and relied upon themin support of their cases, the land to the
extent described in the said applications did not vest in the State
CGovernment, there is hardly any discussion in the Tribunal’'s order with
regard to these facts. The discussion proceeds nostly on the question as to
whet her the Tal uk Land Board deci si on was binding on the Forest Tribuna

and, secondly, as to the effect of the previous orders of the Forest Tribunal
In the inpugned judgnment of the High Court also, there is no discussion

with regard to the assessnent of the evidence placed on record by the
respondents. Here al so, the decision proceeded on the aforesaid | ega
contentions. In the result, although valuable time has been | ost, no one has
deci ded the claimof the respondents on the nmerits of the evidence produced
by the respondents. 1In the circunmstances, we are of the view that the
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respondents are entitled to another opportunity of satisfying the Forest
Tribunal on the nmerits of the case.

In the result, we set aside the inmpugned judgnent of the Hi gh Court

and restore the Oiginal Applications Nos. 166 and 167 of 1990 before the

Forest Tribunal. W are of the view that the finding of the Forest Tribuna

on the issue of the jurisdiction is correct and needs to be upheld. There is no
guestion of the respondents being permtted to challenge the jurisdiction of

the Custodi an & Conservator of Vested Forests to issue the notification in
guestion. The only thing now permitted to be done in the said applications is

to try the applications on nmerits and decide the clainms of the respondents in
accordance with the law in the light of the evidence already | ed before the
Forest Tribunal.

Since the matter is pendente lite for quite sonetine, it is preferable

that the Forest Tribunal decides the two applications O A Nos. 166 and 167
of 1990 wthin a period of eight nonths fromthe date of receipt of a copy
of this judgment. The appeal is accordingly allowed.

In the circunstances, there shall be no order as to costs.




