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HEADNOTE

JUDGVENT:

SAWANT, J.:

1. Speci al | eave granted.

2. The Constitution [Seventy-Third Arendnent] Act, 1992 cane
into force on 24th April, 1993 to give effect to one of the
Directive Principles of the State Policy, viz., Article 40
of the Constitution of India which directs the State to
organi se vill age panchayats as units of self-governnent.

3. On coming into force of the said Constitutiona
Anmendnent, the States were
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required by the Centre to take steps to organise village
panchayats on the Ilines o the provisions of the -said

Constitutional Anendnment by nmaking law or anending the
existing law suitably. The Uttar Pradesh State Legislature
amended its Panchayat Raj Act, 1947 [hereinafter referred to
as the "Act’] by enacting the U P. Panchayat Raj [Anendment]
Act, 1994 which cane into force on 22nd April; 1994. As per
the provisions of the Act, several Government - instructions
and notifications were issued and rules were framed between
22nd  April, 1994 and 31st August, 1994 with a viewto hold
el ections to the panchayats. |In particular the declaration
of the gram panchayat areas under Section 11-F and the
establ i shnment of the gram sabhas under Section 3 were made
between 2nd and 5th August, 1994. The term of the gram
panchayats constituted under the unanended provisions of the

Act was to expire on 23rd April, 1993. The CGovernor
extended their term till 23rd April 1995 or till new
panchayats were constituted, whichever was earlier. The
el ections to the new panchayats were then notified on 31st
August, 1994. In pursuance of this notification the

el ection process was to conmmence on 29th Septenber, 1994.

4. The respondents approached the H gh Court by Wit
petitions between 1st and 9th Septenber, 1994 nmeking a
grievance that the Governnent orders were being violated in
the process of re-organisation and delimtation of the
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constituencies. A few of the respondent-wit petitioners
al so chall enged the said Constitutional Anendrment as well as
the vires of the Act. The H gh Court heard all the
petitions together. The State Governnment, by filing an
affidavit as well as through publications in the press from
9th Septenber to 19th Septenber, 1994, offered a fresh time-
schedul e of the elections and also to renbve the grievances
after considering the representations. On 24th Septenber,
1994, the State Governnment cancelled the notification dated
31st August, 1994. On 26th Septenber, 1994, the Hi gh Court
reserved its judgnent. |In the meantime, under conpul sion
and pressure fromthe Centre including a threat to stop the
release of funds wunless the process of election was
conpl eted by 31st Decenber, 1994, conveyed in the Centre’'s
comuni cati on dat ed 12t h . Novenber, 1994, t he State
Governnment renotified the dates of elections on 26t h
Novenber, 1994 in pursuance whereof the process of election
was to comrence on 3rd Decenber, 1994.
5. The High Court by its inpugned judgnent delivered on
2nd Decenber, 1994 has hel d,” anong other things, that the
definitions of ’village ~under Section 2 [t], of ’'Gain
Sabha’ under Section 2 [g] and of ’'Panchayat Area’ under
Section 2 [11] read with Section 11-F of the Act were wultra
vires the respective definitions given in Articles 243 [dq],
243 [b], and 243 J[e] read with Article 243-C of the
Constitution. The High Court has further held: [i] that the
village has to be a habitat according to the anthropol ogi ca
concept, [ii] that' the village for the purposes of the
Panchayat can be 'specified only in accordance with the
wi shes of the inhabitants of the village as conveyed to the
Governor who is obliged to notify it w thout involvenent of
the State Governnent, [iii] that the Governor has ' to act
i ndependently of the State Governnent in the matter of
specification of the "village" and [iv] further the village
will have to be fixed according to the aspirations,
chauvi nism and the wi shes of the villagers. As regards the
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Grain Sabha, the Court has held that although the definition
of Gram Sabha refers to a body of persons registered in the
electoral rolls, the reference to "establishment under
Secti on 3" and the provision for est abl i shrent and
notification of Gam Sabha in Section 3, are ultra vires the
Constitution and that the State Governnment has no power to
establish or notify G am Sabha.
6. It will appear fromthe inpugned judgnent that its main
thrust is against the definition of 'village  in Section 2
[t] of the Act. The other findings are directed nore
against the procedure laid dowmn in the Act to take the
various steps for constituting the panchayats than agai nst
the substantial provisions. Before we deal wth t he
findings of the Hi gh Court, we may usefully refer- to the
rel evant provisions of the Constitution and the Act.
7. The provisions of Article 40, to give effect to which
the 73rd Constitutional Amendnent was effected read as
fol | ows:
"40. Organisation of village panchayats, The
States shall take steps to organise village
panchayats and endow them wi th such powers and
authority as may be necessary to enable them
to function as units of self-government.
8. The aforesaid provisions neither define 'village nor
gi ve guidelines for organising village panchayats. Al that
they require is that the village panchayats howsoever
organi sed have to be equi pped with such powers and authority
as nmay be necessary to enable themto function as units of
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sel f-governnent. There is, however, no doubt that when the
Article speaks of village panchayats as wunits of self-
government, it has in viewthe O ganisation of the |owest
level units of self-governance in the hierarchy of self-
governi ng, denocratic, policy naking and admnistrative
units. In other words, the village panchayats are envi saged
by the Article as the base denocratic institutions of a
pyramid of the denocratically organised and functioning
sel f-governing wunits. This being so, while organising the
vill age panchayats, what is necessary to be kept in mnd is
[a] that they are to be the self governing wunits at the
| owest end of the denocratic polity, [b] that being self-
governing units, those who are governed by the said units

and for whose benefit they are going to operate, will have
either a direct or an elective indirect representation in
themp [c] that they will have an effective say in the

conduct of their affairs including its plans, policies and
programres and their execution and [d] that thus they wll
have not only a sense and satisfaction of participation but
al so an ‘experience in the governance of their ow affairs.
So long as the village panchayats are organised to achieve
the said objectives, the requirenents of the said Article
will have been conplied with both in their spirit and in
letter.

9. W nmay now /turn to the provisions of the 73rd
Constitutional Anendnent by which Part® | X consisting of
Articles 243 to  243-0 has been introduced in the Con-
stitution.

10. Article 243 [g] defines 'Village to nean a village
specified by the Governor by public notification to be a
village for the purposes of the said Part and  includes a
group of villages so specified. It will be ~apparent from
this definition of 'village' that on'the one hand, it does
not stock to any particular, much less the vintage con-

259

cept of village that the H gh Court has in mnd, viz., the
ant hropol ogically evolved and sociologically identifiable
habitat and on the other, it gives the Governor ‘power to
specify a village as he may deem fit. The village so
specified by him may include a group of villages. The
Constitution permts the CGovernor to declare any - popul ated
rural area as a village. The village which the Governor has
to specify is a village for the purpose of carrying out the
provisions of Part | X of the Constitution and not ~for —any
ot her purpose. Hence to bring in any particul ar concept of
village and to read into the said Article any pre-conceived
notion of village is unwarranted by | aw.

11. Article 243 [b] defines 'Gam Sabha’ to nean a . body
consisting of persons registered in the electoral rolls
relating to a village conprised within the area of panchayat
at the village level. 1In other words, it is the electorate
of the village panchayat whether the panchayat is for one
village or a group of villages. Article 243 [d] defines
"panchayat’ to nean an institution [by whatever name called]
of self governnent constituted under Article 243B for the
rural areas. This provision further nmakes it clear that
even the expression 'panchayat’ is not of any particular
significance. What is of essence is that the institution so
called must be of self government in the rural area since
the panchayat raj envisaged by the said Part of the
Constitution is for the rural as against the urban areas for
which a provision is made in another part of the Consti-
tution. Mich sentinent nay not, therefore, be wasted on the
expression ‘ panchayat’. The attention on the other hand,
has to be focussed on the question whether the institution
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so constituted is self-governing or not.
12. The panchayats are to be constituted at the village,

internediate and district levels and the "panchayat area" as
defined by Article 243 [e] means the territorial area of the
panchayat whether at the village, intermediate or district
levels. What is necessary to remenber further is that while
as per Article 243 [c] "internediate level" is a |eve

between the village and district levels, as specified by the
CGovernor, the ’'district’ as per Article 243 [a] neans a
district in a State the boundaries of which may be changed
by the State Government. The district is not required to be
specified by the Governor whereas village and internediate
| evel s have to be specified by himfor the purposes of the
said Part of the Constitution.

13. Article 243-A states that a G am Sabha which, as stated
above, is the electorate of the village panchayat, nay exer-
cise such powers and perform such functions at the village
| evel ~as the legislature of the State may by [|aw provide.
In other words, the powers and functions of the village
panchayat. are to be determned by a State enactnent.
Article 243-B states that there 'shall be constituted
panchayats at the village, intermediate and district |levels
in accordance with the provisions of the said Part of the
Consti tution. However, iin a State having a popul ati on not
exceeding 20 lakhs, it is not obligatory to constitute
panchayats at the internediate |evel.

14. Article 243-C gives direction with regard to the
conposition of panchayats at different |evels. VWhat is
necessary for our purpose- to note from the sai d
provisions is that throughout the State the nunber of
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seats on each panchayat have to have, as far as practicable,
a uniformratio to the population conprised in the panchayat
area. The panchayat area is further to be divided into
territorial constituencies and the constituencies are to be
so delimted as to nmaintain throughout the panchayat area a
uniform ratio between the population of each constituency
and the number of seats allotted to it, as  far as
practicable. Further, the seats in the panchayat are 'to be
filled by di rect election from_ the territoria

consti tuenci es. The chai rpersons of the panchayats at the
vill age | evel have to have representation in the panchayats
at the intermediate level if constituted and at the district
level, if not constituted, and the chairpersons of the
panchayats at internediate | evel where they are -constituted
are to have representation in the panchayats at the district
| evel . In addition, the Article directs that the State
enactment nmay also provide for the representation of. the
Menber s of Parliament and of the State Legi slature.
Chairpersons of the panchayat at the village | evel have to
be elected in such manner as the State |I|egislation may
provide while the chairpersons of the panchayat ‘at the
internediate level or district level are to be elected by
and from anongst the el ected menbers thereof.

15. Article 243-D nmakes provision for reservation of seats
for the Schedul ed Castes, Schedul ed Tribes including wonen
bel ongi ng to Schedul ed Castes/ Schedul ed Tribes and also for
other wonen in the panchayats at all the |evels. Article
243-E provides for the termof the panchayat which is five
years. Article 243-F provides for disqualifications for the
menbershi p of the panchayat. Article 243-G speaks of powers
functions and responsibilities of the panchayat to be
determ ned by the legislature of the State. It states that
the legislature of a State may by | aw endow the panchayats
with such powers and authority as may be necessary to enable
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themto function as institutions of self governnent and such
law nay contain pro. visions for the devolution of powers
and responsibilities wupon panchayats at the appropriate
| evel, subject to such conditions as may be specified
therein with respect to [a] the preparation of plans for
econom ¢ devel opnent and social justice; and [Db] the
i npl enentation of schenmes for econonic devel oprent and
social justice as may be entrusted to themincluding those
inrelation to the matters listed in the Eleventh Schedul e.
The El eventh Schedul e nentions as many as 29 natters sone of
whi ch are necessary to be enunerated here to point out that
it is only a financially and adm nistratively viable unit
whi ch can undertake the schenes of devel opnent relating to
them They are: [1] Mnor irrigation, water nanagenent and
wat er shed devel opnent, [2] Social forestry and farm
forestry, [3] Small scale  industries, including food
processing industries, [4] Khadi, village and cottage
i ndustries, [5] Rural ‘housing, [6] Roads, culverts, bridges,

ferries, 'waterways  and other nmeans of conmmunication, [7]

Rur al electrification, i ncl udi.ng di stribution of
el ectricity, [8] Nonconventional energy sources, [9] Poverty
alleviation programe , [10] Education, including prinmary
and secondary schools, ~[11] Techni cal training and
vocational education, [12] Markets and fairs, [13] Health
and sanitation, including hospitals, primary health centres
and dispensaries, [14] Wnen and child devel opnent [15]

Social welfare, including welfare of the handicapped and
mentally retarded ‘and [16] Welfare of the weaker sections,

and in particular of the Schedul ed Castes and
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t he Schedul ed Tri bes.

16. Article 243-H speaks of power that t he State
| egi sl ature may give to the panchayats to levy, collect and
appropriate taxes, duties, tolls and fees and also of
assigning such of themas arc levied and collected by the
State Government, to provide for -grants-in-aid from the
Consol idated Fund of the State and also to provide for the
constitution of Funds for crediting all nobneys ‘received,

respectively by or on behalf of the panchayats and for the
wi t hdrawal of the noneys therefrom . Article 243-1, anopng
ot hers, provides for the constitution of Finance -Comm ssion
by the Governor of the State to review the financia

position of the panchayats at the end of every five ~years.

Article 243-J requires the State to nake law to nake pro-
vision with respect to the mai ntenance and auditing of the
accounts of the panchayats.

17. Article 243-K provides for a State El ection ~Conmi ssion
to conduct, supervise, direct and control the elections. in-
cluding the electoral rolls. Article 243-0 states that' the
validity of any law relating to the delimtation of
constituencies or the allotment of seats to such
constituencies made or purporting to be nade under Article
243-K, shall not be called in question in any court, and no
el ection to any panchayat shall be called in question except
by an election petition presented to such authority and in
such nmanner as is provided for by or under any |aw nade by
the Legislature of a State. It is inthe light of the
aforesaid provisions of the Constitution that we have to
exam ne the provisions of the State Act.

18. As stated earlier the State enactnent, viz, the UP

Panchayat Raj Act, 1947, has been anended and brought upto
date to bring it in conformity with the anended provisions
of the Constitution, viz., Article 243 to Article 243-0.

Section 2 [g] of the Act accordingly defines 'G am Sabha to
mean a body established under Section 3 of the Act
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consi sting of persons registered in the electoral rolls re-
lating to a village conprised within the area of a gram
panchayat, and 'gram panchayat’ has been defined under
Section 2 [h] to nmean the gram panchayat established under
Section 12 of the Act. Section 2 [hh] of the Act defines
Fi nance Conmi ssi on to mean the Fi nance Conmi ssi on
constituted wunder Article 243-1. Section 2 [hhh] defines
"Kshettra Panchayat” which is the panchayat at t he
internediate level, and it has the sane neaning as is
assigned to it under clause [6] of Section 2 of the Utar
Pradesh Kshettra Panchayats and Zila Panchayats Adhi ni yam
1961 whereas ’'Zila Panchayat’ which is the district |[evel
panchayat w Il have the neaning assigned to it wunder the
sai d Adhi ni yam by cl ause [11] of Section 2 thereof Section 2
[kk] defines 'State Election Conmission’ to mean the State
El ection Conmission referred to in Article 243-K of the
Consti tution.

19. Section 2 [t] of the Act defines 'village’ to nmean any
| ocal 'area recorded as a village in the Revenue record of
the district inwhich it is situate and includes any area
whi ch the State Government may, by general or special order
declare to be a village for the purpose of the Act.

20. Section 3 of the Act provides for the establishment of
Gram Sabha for a village or a group of villages by such nane

as may be specified. It also states that where the gram
sabha is established for a
262

group of wvillages,  the nane of the village having the
| argest popul ation, shall be specified as the name of the
gram sabha

21. Section 5-A gives the disqualifications of ‘a person
from being chosen as and for being a nenber of grain

panchayat . Section 6 states that a nmenber of the gram
panchayat shall cease to be such nenber if his name is
deleted from the electoral roll of the consti tuency.

Section 9 states that for each territorial constituency of a
gram sabha an electoral roll shall be prepared in accordance
with the provisions of the Act under the superintendence,
direction and control of the State Election Conm ssion and
that it shall be published in the prescribed manner and

shal |, subject to any alteration, addition or nodification-
made under or in accordance with the Act, be the electora
roll for the territorial constituency concerned. It also

gives the qualifications for being an elector and states
that every person who is not |less than 18 years of age on
the first day of January of the year in which the electora
roll is prepared, will be entitled to be registered in the
electoral roll for the territorial constituency. It is.  not
necessary to refer to the other provisions of the /'said
section regarding the qualifications, except to sub-section
11 thereof which states that the State El ection Conm ssion
may for the purposes of preparation of the electoral rol
for aterritorial constituency adopt the electoral roll for
the Assenbly constituency prepared under the Representation
of the People Act, 1950 for the tinme being in force so far
as it relates to the area of that territorial constituency.
Section 9-A provides that a person whose nane is entered in
the electoral roll for the territorial constituency is
entitled to in any election and is eligible for election
nom nation or appointnent to any office in the gram
panchayat. However, a person who has not conpleted the age
of 21 years shall not be qualified to be el ected as a nenber
or office bearer of the gram panchayat.

22. Section 11 provides for the neetings and functions of
gram sabha. Subsection [3] thereof speakers of t he
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functions of gram sabha which, anong others, consist of
considering [a] the annual statenment of accounts of the gram
panchayat, the report of adm nistration of the preceding
financial year and the last audit note and replies, if any,
made thereto, [b] the report in respect of devel oprment
programes of the Gram Panchayat relating to the preceding
year and the devel opnent progranmes proposed to be under-
taken during the current financial year; [c] the pronotion
of unity and harnony anong all sections of society in the
village, [d] ©progranmes of adult education wthin the
village, and [e] such other nmatters as may be prescribed.
Sub-section [5] thereof requires gramsabha to perform the
functions of [ a] nobi | i si ng vol untary | abour and
contributions for the community welfare programmes; [Db]
identification of beneficiaries for the inplenentation of
devel opnent schenes pertaining to the village; and [c]
rendering assistance, in the inplenmentation of devel oprment
schenes pertaining to-the village.

23. Section 11-A “provides for Pradhan and Up-Pradhan of
gram panchayat who are to be, chairperson and vice-
chairperson respectively thereof under the Act. It also
provides for reservation of offices of Pradhans for the
Schedul ed Castes, Schedul ed Tribes and the backward cl asses.
Section 11-B provides for the direct el ection
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of Pradhan or chairperson by the el ectorate in the panchayat
area from anongst thenselves. Section 11-C provides for
el ecti on of Up-Pradhan by the nenmbers of the gram panchayat
from anongst themnmselves. The termof both the Pradhan and
Up- Pradhan is co-termnus with that of the grain panchayat.
24. Section 11-F provides for declaration of panchayat area
and states that the State Governnment may by notification de-
clare any area conprising a village or group of ‘villages
having so far as practicable, a popul ation of 1000 to be a
panchayat area by such name as nay be specified. The first
proviso to the said section, however, states that for the
purposes of declaration of a panchayat area no/ revenue
village or any ham et thereof shall be divided. The second
proviso makes a provision for the hill districts of the
State and states that if a village or group of villages does
not have population of 1000, the State GCovernment nay
declare the area within a radius of 5 knms. fromthe centre
of the village to be panchayat area though such area may
have a popul ati on of |ess than 1000. Sub-section [2] of the
said section also gives power to the State Governnment to
nodi fy the panchayat area or to alter the name of the area
or to declare that any area shall cease to be a  panchayat
area on the request of a gram panchayat concerned or
ot herw se.

25.Section 12 provides for the establishnment of gram
panchayat for every panchayat area. Section 12 [1] (c)
states that the grain panchayat shall consist of a panchayat
and in case of a panchayat area having a popul ation of [1]

one thousand, the panchayat will have nine nenbers, [ii]
where the popul ation is nore than one thousand but not nore
than two thousand,it will have el even nenbers, [iii] when
the population is nore than two thousand but not nore than
three thousand, it will have thirteen nmenbers; and [iv] when
the population is nore than three thousand, it wll have

fifteen nenmbers. Thus Section 12 [1] [c] read with Section
11-F-[1], gives a paraneter of the size of the panchayat
area mainly on popul ation basis in the non hill areas and on
geographi cal basis in the hill areas and provides that there
shall be a panchayat of a Pradhan and nine nenbers for at
| east every village in the non hill area having a popul ation
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of 1000, and of even less in the hill area. The territoria

constituencies for election as nmenbers to the gram panchayat
are to be formed in such a nmanner that the ratio between the
popul ation of each constituency and the nunber of seats
allotted to it, shall so far as practicable, be the sane
throughout the panchayat area. Each territorial constitu-
ency of a gram panchayat is to be represented by one nenber
in the grampanchayat. Not less than 1/3rd of the scats
ear mar ked for Scheduled Castes, Scheduled Tribes and
backward classes under sub-section [5] (a) are to be
reserved for the women of those categories whereas not |ess
than 1/3rd of the total number of scats in the gram
panchayat shall be reserved for wonen.

26. The superintendence, direction and control of the conduct
of the election to the office of the Pradhan and Up-pradhan
or a menber of the gram panchayat is entrusted by section
12-BB to the State Election Commission. An application for
questioning the elections is to be nade to such authority as

may be prescribed. Section 12. | bars the jurisdiction of
civil *courts to question the legality of any action taken
or any decision given by an officer or author-
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ity. Section 14 provides for the renoval of Pradhan and Up-
Pradhan in certain circunstances. Section 15 mentions, as
many as 30 functions of gram panchayat which are of the sane
pattern as those nentioned in the Eleventh Schedul e of the
Constitution, to @some of which we have nade a reference
earlier. The only additional function entrusted under the
Act is of the preparation of plan for econom c  devel opnent
of the area of the Gram Panchayat.

27. Section 15A requires the gram panchayat to prepare every
year a devel opnment plan for the panchayat area and to submt
it to the Kshettra panchayat concerned and Section 16 nakes
provision for assigning to it any or all die follow ng func-

tions, viz., [a] managenment and mai ntenance of a forest
situated in the Panchayat area; [Db] managenent of
wast el ands, pasture |ands or vacant |ands belonging to the
Gover nirent situated within the Panchayat area, [ €]

collection of any tax or land revenue and nmaintenance of
related records. Section 17 refers to the powers ~of gram
panchayat as to public streets, waterways and other matters.
Section 18 provides for the inprovenent of sanitation. Sec-
tion 19 provides for maintenance and i nprovenent of schools
and hospitals. Section 20 provides for establishnment  of
primary school, hospital, dispensary, road or bridge for a
group of gram panchayats. Section 24 provides for power of
a gram panchayat to contract for collection of taxes and
ot her dues. Section 25 gives power to the gram panchayat to
appoi nt such staff as may be necessary. Section 32 provides
for the constitution of a Gaon fund for each gram panchayat.
Section 32-A gives power to the State Government to- consti-
tute a Finance Conmm ssion. Section 34 states that al
properties situated wthin the jurisdiction of a gram
panchayat shall vest in and belong to the gram panchayat.
Section 36 gives power to the gram panchayat to borrow noney
whereas Section 37 gives it power to levy taxes and fees.
It is not necessary to refer to other provisions of the Act
for our purpose.

28. W nmay now refer to the criticismby the High Court of
certain provisions of the Act as being ultra vires the
Constitution.

29.As stated earlier, the main thrust of the H gh Court’s
judgrment is against the concept of 'Village as incorporated
in the definition of "village" in Section 2 [t] of the Act.
The High Court has found fault with the said definition on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 26

two counts. According toit, firstly, Section 2 [t] is in-
consistent with the concept of village as contenplated by
Article 243 [g] of the Constitution and secondly, whereas
the said Article requires the Governor of the State to
specify the village, Section 2 [t] gives the power to the
State CGovernnent to declare it,

30.As regards the alleged difference in the definition of

"village" in the Act and in the Constitution, we have
already referred to the fact that Article 40 of the
Constitution does not define 'village as such. It only

refers to the Organisation of "village panchayats" as wunits
of sel f-government.

31."Village’ has been defined in the Shorter Oxford English
Dictionary [1993 Edition] to nean "a sel f-contained group of
houses and associ ated buil dings, usu. in a country area-, an
i nhabited place larger than a hamlet and smaller than a

town;... a small self-contained district or community
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wi thin a city or town, regarded as having features
characteristic of a village". The Law Lexicon by P

Ramanat ha - Aiyar [1987 Ed.] states that ’'village’ includes
[a] a village-conmmunity; [b] wvillage-lands; [c] rivers
passing through or by village-lands; and [d] a group of

vil | ages. The expression 'village connotes ordinarily an
area occupied by a body of nmen mainly dependent upon
agriculture or occupations subservient thereto. When the

area is occupied by persons who are engaged nainly in
comercial pursuits, rural areas in the vicinity of a town
grow i nto a suburb of the t own.
32. The Encycl opedi a Anericana [1983 Ed.] [Vol. 28] states
that village is
"a type of conmunity, generally small but
wi t hout exact or comonly accepted si ze
l[imts. Generally, in the'United States, the
village is thought to be intermedi ate between
the ham et [a settlenment with several fanilies
and sone form of commerce but no nore /than 50
people] and the town [generally over /1,000

peopl e] .
Dealing with the origin and evolution village, it  states
t hat -
"the village is the typicalform of rura
settlenent in nost of the world i n_~Europe
[except for Geat Britain] 'in Asia, in
Africa, and in nuch of South Amrerica..... It

often seens to be the result of the settlenent
of lands that previously were only thinly

occupi ed by i ndi genous populati ons, but
probably also derives fromthe energence of
clear-cut private proprietorship of |and. In

much of Europe and in many other areas of the
world, comunal | and ownership prevailed in
the past, and this property arrangenent was
one basis for the village form of rural
settlenent, the commnity being set amd the
tillage and grazing |ands."

X X X X
" Gowing awareness of the nearly universa
appear ance of t he agricul tural vill age

prompted nmany social theorists in the 19th
century to suggest that such Conmuni ties
repr esent ed a universal stage in human
evol ution. Such sinplifying theories |ost
support as evidence of the great diversity of
human cultures and the Paths of change was
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accunul at ed. The interpretation of the
vil |l age pattern is now nore nearly a
functional one. Wth settled agriculture,
vill age orientation provi des mut ual
protection, sociability, a measure of economc
speci alisation [such as handicrafts], and at
| east the of |ocal government.

Si nce size-limts wil | not precisely
di stinguish villages from other types of
conmuni ties, the question arises as to whether
the term has a precise Al comunities or
settlenents call ed vil | ages in popul ar
| anguage or technical studies cannot be
br ought wi thin a conmon definition...
General |y, however, a village isa residentia
and trading <center for a predom nantly
agricul tural its soci al control s are
predom nantly traditional and informal; nore

formal adm nistration and governnent arc typ

cal of cities and towns. |Its self-sufficiency
may be nearly conplete, as in some parts of
the Far East and Latin America, or seriously

i mpai red by nodem tranportation
conmuni cat i on, and agenci es of centra
gover nment . The popul ation of the village,
unli ke that of npbst cities and nany towns, is
self-recruited rather Ominmgrant. This, and
t he traditional informality of soci a
st andar ds and ~controls, lends a distinct

quality of honogenei ty t hat the nor e
cosnopol i tan center does
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not have.

The col | apse of the theory that the village is
the basic community of all civilizations did
not end the idealization of the village. Yet
even the informal ~and traditional soci a
controls of the village can be extrenely
restrictive, certainly nore so than the foma
tolerance of difference that the cultural
het erogeneity of the city —encourages or
requires. And it cannot be assuned that
villages are denocratic. Eur opean vi |l | ages
are often dom nated by one or-a few fanilies,
some of which may clai mdescent from feuda
rul ers. The village in India is often ruled
by a council [panchayat] of the leading caste
or by a few principal landlords. Even in the
United States, withits short history and

absence of an officiallyu recogni zed
aristocracy, leading famlies amnore |likely
to receive deference in villages than in
| arger and nore inpersonal comunities. The

integration of village life, or lack of socia
problens and tensions, has also been ex-
agger at ed. Conflicts may snolder or burn
brightly, all the nore because the parties
know each ot her and personalize the anti pathy.
In Europe and Asia, the village has exhibited
a renmarkabl e power of survival amdst currents
of rapid social change. Rural Anerica has
been nmuch nore profoundly affected byt he
encroachment s of an urban-industria
civilization. Many small towns, technically
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vill ages, have virtually di--appeared as their
econoni ¢ and ot her social functions have been
absorbed by nearby cities. Village life nmay
endure a while longer in the United States,
but the sense of continuity and comunal in-
tegrity are difficult to maintain wth high
rates of residential mobility and in the face
of steady inroads of an essentially urban
civilization.

The village community may be defined as a
group of people who live ill per manent
dwel | i ngs in a defined territory whi ch

i ncl udes arable I and sonetines held in

If cattleis kept, as is often the case, it is
pastured on- non-cultivated nmeadow and over
which the  comunity clainms right. Furt her
characteristics include a predonm nance of ag-
ricultural occupations, a close relationship
to the natural environment, strong interna
cohesion, and a relative absence of interna
stratification and of occupat i onal
territorial, and vertical social mobility. As
such, ‘the village is a specific type of rura
settlenent, but not the only One.

X X X X X

The scientific study of ‘the village comunity
did ‘not start until the middle of the 19th
century...... Sir Henry Mine [1822-1888], one
of the first English witers on this topic,
hel d the theory that the village comunity was
originally founded by a group of kin related
peopl e who settled i ndependently in a
speci fied spot . In tinme, t he ori gi na
househol ds branched out into nany separate
ones, clearing nore load as the need arose.
Cccasional ly they included strangers, who were
soneti nes adopted but nore often relegated to
second cl ass nenbership, tolerated rather that
accept ed. If one fam |y becane extinct, its
share of Jland was returned to the comon
stock. Only in later times, under pressure of
nore highly developed political structures,
did the village community becone feudalistic.
the land was then owned by a ruler who
recei ved tribute in kind and promi sed
protection in return. O ten t he
responsi bilities of supervision and collection
were transferred to other nmenbers of  the
ari stocracy. Mai ne based his case for/ this
presuned devel opment upon anal ysis “of = Roman
[ aw [ Anci ent Law, 1861] and upon practices in
Russi a, southeastern European countries, . anti
specifically India, where he had carried out
extensive field research [Village com
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munities in the East and West, 1871].

Several other scholars criticized Mai ne’ s
theoreti cal reconstructi ons- Modern
ant hropol ogi sts and sociol ogi sts take the
position that both devel opnents took place.
They recogni ze that the evol ution and
structure of human settl enents in
general, and of village unities in particular
are closely connected with specific historica

common
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devel opnents and ecol ogical, sociopolitical

econom ¢ and religious circunstances which are

different from place to place. Wth this

recogni tion, questions of absolute origins

have generally been replaced by an increased

interest in the structure and function of
village conmmunities, in an attenpt to

basi ¢ understandi ng of the essential nature of
l'iving arrangenents therein.
X X X X X
As their characteristic features, peasant
villagers 'show strong internal cohesion and
tendencies to restrict nmenbership to those
born wthin the conmunity. Rules of |oca
endogany sonmetines reinforce this trend.
Menber shipin the comunity is denonstrated by
participation in, religious rituals, whi ch
frequently stress the power of the comunity
to deal withthe supernatural rather than
reliance upon individual piety. Economcally,
a peasant produces mminly for hi s own
househol'd’ s consunption, although he al so uses
part ~of hi's product to exchange in a market
for /other goods and services. These markets
are often local and differ in structure from
those in the cities. Al't hough sonme city-
produced goods reach the peasant |evel, there
is a tendency to limts the flow of city goods
into the community.
Politically, peasant villages are now usually
parts of national states and theoretically
possess the rights and duties involved in such
menber shi p. But the village conmmunity has
frequently retained mnechanisnms of interna
control, whether through governnent-approved
| ocal leadcis or through infornal | eadership
and community sanctions. Enotional attach-
ments face inward.  The individual’'s first
loyalty is to his famly, the to his com
muaity, and only then to whatever i's beyond.
The various el ements of this —characterization
nay be developed nore strongly in sone
villages than in others, but as a type they
are recognizable and clearly distinct from
tribal groups, farnming settlements, and city
formations. "
33. It is comopn know edge that the needs of (the people
change with the devel opment in the economic, scientific and
technol ogi c fields as also with the developnents in
transport and communication. Wth them the concept of
selfsufficiency and the nmeans, node and range of | self-
governance also change. Wat is nore, the units of ‘self-
governance at the lower |evel being interrelated and inte-
grated with those at the higher levels as parts of the whole
schene of adm nistration and devel opnent in the State, have
to respond to and fall inline with the growh in the size
and operation of the units at the higher level to form a
coordi nated denocratic polity and adm nistrative machinery.
The concept of grassroot or |owest |evel admnistration
nmust, therefore, necessarily change with the advance and
progress at other levels. The governing units at all levels
have to fit in in a pattern, and a schenme for adm nistration
both for |aw and order and economic growmh. They have to
act as vehicles of overall stability and progress. For that

gain
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purpose, their constitution and functioning have to be in
conformity wth the larger social, political and economc

goal s.

34. Hence there cannot be any i mmu-
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table social, political, econom c or organisational concept
of village as a self governing wunit. In a devel oping
country |like ours, where the population is growing fast,
where the society is in ferment on all fronts, where
di visive forces of all kinds abound, where the vast mgjority
of population is illiterate and is the victimof ignorance,

superstition, blind-faith, biases and prejudices, and is
shackled by tradition, and irrational custons and practices,
there is an wurgent need to evolve neans to unite and
integrate the society, to expose the populace to |arger and
hi gher goals, to inbibe in themthe w der perspectives and
to forge a socially cohesive front for breaking the barriers
of race, caste, class, religion and region rather than to
pander to the age-old, self-centered physical and nenta

barriers. As stated earlier, Article 40 not only does not
define "village" but also does not require that the village
panchayat s should be organised on the basis of any
particul ar concept of village nuch | ess the vintage concept
whi ch appears to have appealed to the High Court. There is
further nothing in the Mhathma Gandhi’s advocacy of
"village panchayat raj" fromwhich the H gh Court has taken
support to suggest that the village that Mahatnmaji had in
mnd was of a particular description or dimension. It is
amusing in this respect to note that the H gh Court in
support of its concept of village has even gone to the
extent of observing that "it nust be renenbered that in con-
sidering the aspirations of the people, nore so at the first
| evel of denocracy, the phenonena of a case of identity of
the people, their sentinents, feelings and chauvinism
cannot be forgotten” the considerations which were, wth
respect, farthest fromthe mnd of ‘Mahathmaji and & agai nst
whi ch he fought throughout  his life. | f separate
identities, chauvinism divisible sentinents and  feelings
arc nurtured fromthe grassroot level, they are bound to
erode the foundation of the unity and integrity of the coun-
try and should be the last thing on the social and political
agenda of the country. On the other hand, the need of the
day is to create social, political and economic entities
crossing all barriers and wedded to the nationhood as the
ultimate goal. Anthropol ogical and sociological entities
may be natural so far as the blood and famlia

rel ati onships and attachnents go and have their - place in
certain limted spheres. But they have no place while
shapi ng denocratic political and adm nistrative units. Nor
are they necessarily conducive to social and economc
progress. On the other hand, they may prove and have in the
past proved a positive hindrance to them Al't hough

therefore, it 1is true that nost of the villages have
devel oped with the initial settlenent of a famly or a group
of famlies belonging to either the same tribe or ethnic
group and in that sense have their hi stori cal and
soci ol ogical identity, these identities are not necessarily
healthy or desirable for promoting w der and di verse
interests and attaining larger goals. On the other hand,
they often prove insurnmountabl e bl ockades to pronoting the
i deal s enshrined in the Preanble of our Constitution, viz.,
social, political and economic justice; liberty of thought
and expression, belief, faith and worship; equality of
status and of opportunity; and fraternity assuring the
dignity of the individual and the unity and integrity of the
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nati on. Sonetinmes, smmller the social, political and
adnm nistrative entities, the greater the donmi nance of one
section or the other and deeper the prejudices. The need is

to or gani se viable social, political, economni c and
admi ni strative units of optinum size
269

at the lowest level on a rational basis keeping in mind the
size of population, the needs of social and economc
devel opnent, availability of resources, the transport and
conmuni cation facilities, conveni ence of adm nistration and
other relevant factors. dd is not always gold and nmere
hi storic accidents through which the villages of the concept
of H gh Court have devel oped, cannot justify their perpetua-
tion as political and admnnistrative units to attain the
nodem goals of social and economic progress or furnish the
rationale for their survival as basic denmocratic entities.
VWhat is further forgotten is that over the years, not only
the population.in the rural areas has grown enornously but
the conmplexion of  the rural areas has also undergone a
change. Wth the increasing pressure on land, there has
been a steady migration fromthe rural to the wurban and
sem -urban areas. Sone villages are alnpst deserted while
others survive nuchbelowthe poverty line. At the same
time, sone have energed as small pockets o conparative
prosperity, thanks to marginal industrial and conmmercia
activities around themand the nearness to the wurban and
sem -urban areas.  There is further alinmt to the nunber of

village panchayats 'which nmay be constituted with all the
over head expenses involved in the exercise which nust have a
rational relation to the result sought to be achieved. In

the State o U.P., there are 1,20,000 villages. Before the
present exercise of constituting the  village panchayats
under the Act, there were 74,000 gram sabhas which are now
reduced to 55,000. Wth the nature and range of functions
entrusted to the new village panchayats under the Act, and
the expenditure that may have to be- incurred in constituting
and running them it can hardly be said that their / nunber,
structure and Organisation mlitate in any way against the
concept of denocracy and the principle of self-governance.
Section 11-F (1) by laying down for non-hilly areas a norm
of a village panchayat for every 1000 popul ation-as far _as
practicable and for hilly areas, for every 5 kilonetres
radi usdi stance, has in fact tried to observe the principle
of sel f-governance as closely as possible.

35. The first prenise of the High Court’s reasoning is,
therefore, faulty and it has led it to build an edifice
which is equally defective. It is for this reason that we
arc unable to appreciate the portions of ‘the inpugned
judgrment dealing with the sentinents, feelings, . chauvinism
and will of the people [pages 16-201; holding that power to
specify villages vests with the people and not “with the
State Government and that the villages cannot sinply | be a
revenue village [pages 21 to 25]; holding that the Governor
is obliged to specify a village giving due regard to the
wi shes of the people [pages 26-27]; holding that provisions
of the Act referring to establishment of Gram Sabha for a
group of villages are ultra vires, and beyond the intention
of the Constitution [pages 3233]; that status of Gram Sabha
has been comprom sed and belittled in the Act itself [pages
37-381; holding that the Act in explaining the expression
"gram sabha’ offends the Constitution and negates the con-
cept of local self-governnment [page 40]; and stating that
Section 11-F gives rise to msunderstanding as it has scope
for overlapping and duplication in notifying and declaring
areas conprising a village or group of villages into
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panchayat area [pages-59].
36. As pointed out above, Article 243 [(g]
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of the Constitution defines village to mean "a village
specified by the Governor to be village and includes a
group of villages so specified". |In other words, according

to this definition, any existing village or a group of the
existing villages nay be specified by the Governor as a
village for the purposes of organising a village panchayat.
The definition begs the question as to what is a village
whi ch the Governor can specify as a village for the purposes
of constituting the "village panchayat”. It is not disputed
that alnost all villages in the State have been recorded in
the revenue records of the respective district,% in which
they are situate. No material has been placed on record to
show that villages have been recorded as such in any other
record. There may be sonme villages and new settlenents
which are not so recorded. There is, therefore, nothing
wong if the Governor specifies the revenue villages as
villages ‘and in addition al so those villages and settlenents
whi ch are not so recorded in the revenue records as vill ages
for the purpose of constituting village panchayats. The
"revenue village" is, therefore, a documented ready-made
concept of village and the Governor while acting under Ar-
ticle 243 [g] for specifying the village may adopt the sane
as village. No restriction has been placed by Article 243
[g] on the Governor for accepting the revenue village as a
village for the purposes of constituting village panchayat.
In fact, the Governor has been enpowered by the said
constitutional provision to declare even a group of villages
as a village. If this is so, we are unable to appreciate as
to why the definition of village in Section 2 [t] will fall
foul of the provisions of Article 243 [g].. Section 2 [t]
not only speaks of villages recorded in the revenue | records
as such but also includes in the definition, any area which
the State Governnent may by general or special order declare
to be a village for the purposes of the Act. The concept of
village is not foreign either to the Constitution or to the
State legislation. Apart fromthe U P. Land Revenue Act,
the concept of village finds place in other State enactments
such as U.P. Village and Road Police Act, 1873 and U.P
Village Sanitation Act, 1892, U P. Village Courts Act, 1892,
U P. Village Panchayats Act, 1920 which was replaced by the
unamended U.P. Panchayat Raj Act, 1947, U. P. District Boards
Act, 1922, U. P. Local Rates Act, 1914 which latter two  Acts
were replaced by the U P. Kshettra Samities and Zla

Pari shads Adhi niyam 1961. If, therefore, there is no
restriction placed by the Constitution on the Governor in
accepting any inhabited rural are as a village, it 1is

difficult to appreciate howthe Act is violative of the
Constitution when the State Governnent declares “any area
including a revenue village as a village. In any case, the
Court cannot substitute its concept of village for that of
the State CGovernnent.

37. As regards the objection of the Hi gh Court that whereas
Article 243 [g] requires the Governor to specify the
village, the Act gives this power to the State Governnent to
do so, the H gh Court has failed to notice the provisions of
the Constitution which equate the Governor with the State
CGovernment in exercise of his functions except where he is
by or under the Constitution required to exercise the func-
tions in his discretion. 1In this connection, we nay refer
to the provisions of Article 163 of the Constitution which
state that there shall be a Council of Mnisters wth the
Chief Mnister at the head to aid and advi se the Governor in
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the exercise of his
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functions except when they are to be exercised by him under
the Constitution in his discretion. It is also not disputed

that when a Mnister takes action, according to the rules of
business, it is both in substance and in formthe action of

the Governor. Under the Constitution, therefore, while exercising

the non-discretionary functions, the Governor cannot act

wi thout the aid and advice of the Council o Mnisters. To
do so wll cut at the very root of the cabinet system of
CGovernment we have adopted. In this connection, we my

refer to the decision of this Court in Sansher Singh v.
State of Punjab [(1974) 2 SCC 831] where the Constitution
Bench of seven | earned Judges has held that the executive
power of the State is vested in the Governor under Article
154 [1] of the Constitution. The expression ’'State’ occurs
in Article 154 [1] to'bring ~out the federal principle
enbodied in the Constitution. Any action taken in the
exerci se /o the executive power of the State vested in the
CGovernor ‘under Article 154 [1] is taken by the Governnent of
the State inthe nane of the Governor as wll appear in
Article 166 [1]. There arctwo significant features in
regard to the executive action taken in the name of the
CGover nor . First, Article 300 states, anong other things,
that the Governor may sue or be sued in the nanme of the
State. Second, Article 361 states that proceedi ngs may be
brought agai nst the Governnent of the State but not against
the Governor. The reason is that the Governor does not
exerci se the executive functions-individually or personally.
Executive action taken.in the nane of the Governor is the
executive action the State. Paragraph 48 of the said judg-
nent explains the position of lawin that behal f succinctly
as follows:
"The President as well as the Governor is the
constitutional or formal head. The President
as well as the CGovernor exercises his powers
and functions conferred on himby or under the
Constitution on the aid and advice of his
Council of Mnisters, save in spheres’ where
the Governor is required by —or under the
Constitution to exercise his functions in his
di scretion. Wher ever the Constitution
requires the satisfaction of the President or
the Governor for die exercise by the President
or the Governor of any power or function, the

satisfaction required by the Constitution

not the personal satisfaction of the President
or Governor but the satisfaction of t he
President or Governor in the constitutiona
sense in the Cabinet system of Governnent,
that is, satisfaction of his Council of
M ni sters on whose aid and advi ce t he
President or the CGovernor generally exercises
all his powers and functions. The decision of
any Mnister or officer under Rules or Busi-
ness nmade under any of these two Articles 77
[3] and 166 [3] is the decision of the
Presi dent or the CGovernor respectively. These
articles did no provide for any delegation
Therefore the decision of a Mnister or office
under the Rules of Business is the decision of
the President or the Governor. "

38. Adnittedly, the function under Article243 [g] is to

be exercised by the Governoron the aid and advice of his
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Council of Mnisters. Under the rules of business nmade by
the Governor under Article 166 [3] of the Constitution, it
is in fact an act of the Mnister concerned or of the Coun-
cil of Mnisters as the case may be. Wen the Constitution
itself thus equates the Governor with the State Governnent
for the purposes of the relevant function, the provision in
Section 2 |[t] which realistically gives the power of
declaring the village to the State Governnent, cannot be
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said to be inconsistent with or contrary to Article 243 [q].
Further, Section 3 [60] (c) of the General C auses Act, 1873
defines 'State Government’ to nean Governor which definition
is in conformty with the provisions of the Constitution

W are, therefore, unable to appreciate the conclusion of
the H gh Court that Section 2 [t] is ultra vires Article 243
[g] of the Constitution.

39 W are also unable to appreciate the reasoning of the
H gh Court that under the Act the State GCovernnent cannot
decl are the village by special or general order as required
by Section 2 [t] because Article 243 [g] of the Constitution
requires —the Governor "to specify the village by a public

notification". Admittedly, ~the general or special order
issued by the State Government is always published in the
of ficial gazette. In any case, the order declaring the
villages for the purposes of Section 2 [t] in the present
case was gazetted. There is a hierarchy of | ega
instruments such as |aw, ordinance, order, -bye-law, rule,
regulation and notification. It"is recognised even by

Article 13 [3] [a] of ‘the Constitution and Section 3 [29] of
the GCeneral O auses Act, 1897. Al the -orders, rules,
regul ations and notifications when nmade or issued by the
State Governnment are made or issued in the name  of the
CGovernor by the functionary of the concerned Mnistry named
in the rules of business as per the provisions of |Article
166 of the Constitution. W have already pointed out that
in view of the provisions of Article 154 and of Article 163
read with Article 166 of the Constitution, 'Governor’ means
the Government of the State and ~all executive ‘functions
which arc exercised by the Governor except where 'he is
requi red under the Constitution to exercise the functions in
his discretion, are exercised by himon the aid and advice

of the Council of Mnisters. Hence, whether it is a
notification issued by the Governnent or a general or
speci al or der i ssued by t he State CGover nrent ,

constitutionally both are the acts, of the Governor

40. In the present case, by the notification dated 9th My,
1994 issued under Section 96-A of the Act by die  CGovernor,
the powers of the State Government under Section 3. and
Section 11-F of the Act were delegated to the Director,
Panchayat Raj, U. P., Lucknow [hereinafter referred to as the
‘Director’]. Pursuant to this del egation, on 4th- August,
1994 the Director issued notification establishing gram
sabhas under Section 3 and decl aring panchayat areas under
Section 11-F of the Act. This was a conposite notification
both for establishing gram sabhas and declaring panchayat
ar eas. It is true that neither in the notification dated
9th May, 1994 del egati ng powers under Sections 3 and 11-F to
the Director nor in the notification dated 4th August, 1994
establ i shing grain sabhas and decl ari ng the panchayat areas,
there is a nention either of Section 2 [t] of the Act or of
the power delegated to declare the village under the said
provi sion, However, keeping in mnd the scheme of the Act
and the provisions of Sections 2 [t], 3 and 11-F, it is clew
that Section 2 [t] merely defines 'village’ and by itself
does not give power to the State Government to declare the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 26

vi | | age. It states that village neans "any local area
recorded as a village in the revenue records of the district
in which it is situate and includes any amwhich the State
CGovernment nmay by general or special order declare to be a
village for the purposes of the Act. The said section is
therefore in two parts. By the first
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part, it adopts the villages recorded in the revenue records
of the districts as villages for the purposes of the Act.
By the second part, it accepts as village any area which the
State CGovernnent may for the purposes of the Act declare as
such village. There is no separate provision giving power
to the State Governnment to declare any area as village for
the purposes of the Act. ~ The legislature, probably rightly
thought that since the power given to the State Governnent
by Section 3 to establisha gram sabha and by Section 11-F
to declare the panchayat area conprise in themthe power to
declare the village within the meaning of Section 2 [t] and
particularly of the second part of it, it was not necessary
to nmke an independent provision to enable the State
Covernment . to declare the village for the purposes of the
Act. It cannot be said that this view of the State Govern-
ment is wong for it is not possible to establish a gram
sabha or declare the panchayat area unless the village for
whi ch such gram sabha i's to be established and its area are
first determined. The notification which is issued on 4th
August, 1994 further shows that the gram sabha which is
i nappropriately tided as gram panchayats are established for
villages w thin the neaning of Section 2 [t] and they com
prise the area either of one revenue village or of nore
revenue villages than one. Al t hough, therefore, the
criticism by the Hgh Court wth regard to both the
notifications dated 9th My, 1994 and 4th August, 1994
del egating the power, and establishing gram sabhas and
declaring panchayat areas may be justified in that they do
not refer to Section 2 [t] and the latter notification has
given inappropriate tides in.colums 2 and 3 /thereof,
according to wus, for the reasons stated above, ‘the said
defects do not in any way affect the legality off the said
notifications. Al'l that can be said in that connection is
that they coul d have been correctly and adequately worded.
However, in construing | egal documents, it-is not their form
but their substance which has to be taken into
consi derati on. Thus construed we are nore than satisfied,
that the two notifications are in substantial = conpliance
with the provisions of the Act and have to be construed as
such.

41. W also find no merit in the contention that' the first
part of Section 2 [t] which defines village to nmean any
| ocal area recorded as a village in the revenue records of
the district in which it is situate, goes counter- to the
provisions of Article 243 [g] in that it forecloses the au-
thority of the Governor to specify the village for the
purposes of establishing a gram panchayat as envi saged by
Part | X of the Constitution. The argunent ignores that
whereas the Constitution permits the Governor to specify
village by a notification, it does not prevent the State
from enacting a law for the purpose. As pointed out
earlier, the notification issued by the Governor is in fact
a notification issued by the State Governnent. An enact nent
of the legislature is certainly a higher form of |ega

instrument than a notification. Wat is further, the Act
has received the assent of the Governor on 22nd April, 1994.
Hence, there is not only no conflict between the provisions
of Sections 2 [t] of the Act and those of Article 243 [S]
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but there is an over-conpliance with the provisions of the
Constitution.

42. The Hi gh Court has also held that there is a substantia
di fference between the definition of 'gramsabha in Article
243 [b] of the Constitution and in Section 2 [g] of the Act
and, therefore the
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latter definition is wultra vires the provisions of the
Constitution. Frankly, we have been unable to understand

the reasoning of the High Court in that behalf Article 243
[b] of the Constitution defines 'gram sabha’ to nmean "a body
consisting of persons registered in the electoral rolls
relating to a village conprised within the area of panchayat
at the village level" whereas Section 2 [g] of the Act
defines ’'gram sabha to neans "a body established under
Section 3 of the Act consisting of persons registered in the
electoral rolls relating to village conprised wthin the

area of a gram panchayat". ' The H gh Court has taken
exception to the word 'established” in Section 2 [g] of the
Act. It ‘nust be renmenbered in this connection that there is

no provision in Part | X of 'the Constitution such as Section
3 of the Act for establishinga gramsabha for a village or
a group of villages by such name as may be specified, and to
nane the gram sabha in the name of the village having the
| ar gest popul ati on/when the gram sabha is established for a
group of villages. One may have quarrel with the use of the
expression 'established” in this connection.  For it is true
to say that gram sabha is nothing but the el ectorate of the
village or villages conprised within the area of a gram
panchayat and in that sense there is nothing to be
established as far as gram sabha is concerned. ~\Wat is to
be established is the panchayat for a particular ‘area and
for the electorate constituted in that area. The nmonment the
panchayat area is declared the el ectorate conmprised in it
gets automatically constituted into the gramsabha. It no
| onger remai ns nmerely an  electorate. Vet her such
constitution is called establishment is immuaterial. Thes

are matters of description. Having followed a particular
pattern, t he | egi sl ature has used t he expressi on
"established” also in connection with the gram sabha al ong
with the panchayat. W, however, do not see how the use of
the said expression nakes any difference to the intendnment
of the said provision and how the said provision goes
counter to the provisions of the Constitution. Surely, it
is not suggested that the grain sabha that the Act seeks to
establish does not consist of the entire electorate in the
panchayat area or excludes some of it. So~ long as,
therefore, the definition given in Section 2 [g] and the
provi sions of Section 3 of the Act do not in any way detract
fromthe provisions of Article 243 [b] or their intendnent,
they cannot be held ultra vires the provisions- of the
Constitution. W are, therefore, unable to agree with the
finding of the High Court in that respect.

43. The High Court has also held that the provisions  of
Section 3 of the Act which enpower the State Governnent to
establish a gram sabha for a group of villages by the nane
of the village having the |argest population would result in
the loss of identity of the village or villages with smaller
popul ati on conprised in the gram sabha. The H gh Court has
committed an obvious error here in that it has identified
the village with the gram sabha and the village panchayat.
When villages are united to forma gram sabha and a village
panchayat, they do not lose their name and identity as
separate villages. They cone together only for the purpose
of running the gram panchayat. In that process, they my
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al so stand to gain inasnuch as they nay have access to nore
resources, and the benefit from bi gger schenes and projects
and availability of better infrastructure and equi pnent to
i mpl enent the projects and schenes. It is
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not, therefore, possible to agree with the H gh Court that
the identity of the smaller villages is |lost because they
are grouped together for establishing a conmon gram sabha or
gram panchayat .

44. The High Court has also declared the provisions of
section 2 [11] read with those of Section 11-F ultra vires
the provisions of Article 243 [e], because according to the
Hi gh Court, the provisions of the said Article require that
at first, a territorial area should be carved out to nmake it
the panchayat area and then the population of the area
should be adjusted so as to ensure uniform ratio of
representation as- required by Article 243-C. Instead, the
provisions of Sections 2 [11] and 11-F carve out the
panchayat -~ area on the basis of population alone and the
basis for it is conspicuous by its absence in the Act and
this has created confusion. The representation of an area
has to be balanced to the ratio of the population in it and
not the population tothe area. Territorial constituencies
are sub-divisions of a panchayat area. A densely popul ated
area will automatically contain nore seats while a sparsely
popul ated area will contain | esser seats than the densely
popul ated area and hence the provisions of the Act are ultra
vires the Constitution. W are unable to appreciate the
reasoning of the Hi.gh Court. Article 243 [e] defines
"panchayat area’ to nean “"territorial area of a panchayat”
and Article 243-C speaks about the conposition of panchayats
and leaves it to the legislature of a State to make
provisions with respect to it. The only conditions that the
latter Article inmposes on the conposition of panchayat is
firstly the ratio between the popul ation of the territoria

area of the panchayat at any | evel -and the nunber of seats
in the panchayat to be filled by election shall, as far as
practicable, be the sane throughout the State. Secondl vy,

the seats in the panchayat have to be filled by /direct
election fromthe territorial constituencies in a panchayat
area and for this purpose the panchayat area has to be
divided into territorial constituencies in such a nanner
that the ratio between the popul ati on of each constituency
and the number of seats allotted to it have as far  as
practicable to be the sane throughout the - panchayat area.

So long as these conditions are conplied with, t he
conposition of the panchayat that nay be evolved by the
State legislature cannot be faulted. W do not see any
material before us to suggest that these two criteria are
breached or arc sought to be breached. On the other / hand,

section 11-F of the Act has mamde three provisions to conform

to the norns laid down by the said Article, viz., [i] the
panchayat area would be such that as far as practicable, it
will have a popul ation of 1000 throughout the state;  [ii]

for the purpose of the declaration of the panchayat area  no
revenue or any ham et thereof shall be divided and [iii], in
the hill districts which are sparsely popul ated and spread
over a vast terrain, an area within a radius of 5 kns. from
the centre of the village should be declared as the
panchayat area though the popul ation conmprised in the area
may be less than 1000. When Article 243 [e] defines, the
"panchayat area" to nean the territorial area of panchayat,
it does not require that the panchayat should be constituted
on the basis of the area alone. The H gh Court has read
otherwise in the said definition and has, therefore, fallen
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in an obvious error. Wen the panchayat area is determ ned
on the basis of population inhabiting a particular area,
that area will also be a panchayat area within the neaning
of the said Article. The provisions of the
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Act, wviz., Section 2 [1] read with Section 11-F do no nore
than give effect to the definition of panchayat area in
Article 243 [e]. Wen the area includes the whole of the
village or a group of whole villages including the hamets
t hereof, keeping in view the uniformnormof the population
of 1000 as far as practicable, the panchayat area gets
automatically demarcated by the areas of the village or
vill ages conprised therein

45.1t is for the Government to decide in what manner the
panchayat areas and the constituencies in each panchayat
area wWill be delinmted. It is not for the court to dictate
the manner in which the sane woul d be done. So long as the
panchayat « areas” and the constituencies are delimted in
conformity wth the constitutional provisions or without
conmitting a breach thereof, the courts cannot interfere
with the sane. We may, in this connection, refer to a
decision of this Court in The Hi ngir-Rampur Coal Co, Ltd.
and Ohers v. The State of Oissa and O hers [(1961) 2 SCR
537]. In this case, the petitionermne owners, had anpng
ot hers, chall enged /the nethod prescribed by the |egislature
for recovering the cess under the Oissa Mning Areas
Devel opment Fund | Act, 1952 on the ground that it was un-
constitutional. The majority of the Bench held that the
method is a matter of conveni ence and, though relevant, has
to be tested in the lLight of other relevant  circunstances.
It is not permssible to challenge the vires of ~a statute
solely on the ground that the nethod adopted for the
recovery of the inmpost can and generally is adopted.in |evy-
ing a duty of excise.

46. \What is nore objectionable in the approach of the Hi gh
Court is that although clause (a) of Article 243-0 of the
Constitution enacts a bar on the interference by the courts
in electoral matters including the questioning of the
validity of any lawrelating to the delinmtation of the
constituencies or the allotment. of seats to such
constituencies made or purported to be made under Article
243-K and the election to any panchayat, the Hi gh Court  has
gone into the question of the validity of the delimtation
of the constituencies and also the allotnent of seats to
them We may, in this connection, refer to a decision of
this Court in Meghraj Kothari v. Delimtation Conmission &
Os. [(1967) 1 SCR 400]. |In that case, a notification of
the Delimtation Comm ssion whereby a city which had been a
general constituency was notified as reserved for/ the
Schedul ed Castes. This was challenged on the ground that
the petitioner had a right to be a candidate for Parlianent
fromthe said constituency which had been taken away. Thi s
Court held that the impugned notification was a |aw relating
to the delimtation of the constituencies or the allotnent
of seats to such constituencies made under Article 327  of
the Constitution, and that an exam nation of sections 8 and
9 of the Delinitation Commi ssion Act showed that the matters
therein dealt with were not subject to the scrutiny of any
court of law There was a very good reason for such a
provi si on because if the orders made under sections 8 and 9
were not to be treated as final, the result would be that
any voter, if he so wished, could hold up an election
indefinitely by questioning the delimtation of t he
constituencies fromcourt to court. Although an order under
Section 8 or 9 of the Delimtation Conmm ssion Act and
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publ i shed under Section 10 [1] of that Act is not part of an
Act of Parlianent, its effect is the same. Section
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10 [4] of that Act puts such an order in the sane position
as a law made by the Parlianent itself which could only be
made by it under Article 327. If we read Articles 243-C,
243-K and 243-0 in place o Article 327 and sections 2 [kk],
11-F and 12-BB of the Act in place of Sections 8 and 9 of
the Delimtation Act, 1950, it will be obvious that neither
the delimtation of the panchayat area nor of the con-
stituencies in the said areas and the allotnents of seats to
the constituencies could have been chall enged or the Court
could have entertained such chall enge except on the ground
that before the delinmitation, no objections were invited and
no hearing was given. ~Even this challenge could not have
been entertained after the notification for holding the
el ections was issued. The High Court not only entertained
the challenge but has also gone into the nerits of the
al | eged grievances al though the chall enge was nade after the
notification for the el ection was issued on 31st August,
1994.

47. Wil e supporting the judgnent of the H gh Court, the
respondents raised sonme additional contentions. The first
contention was that it was not conpetent for the State
Government under /Section 96-A of the Act to delegate its
power to the Director, the del egation being in contravention
of the provisions of Article 243 [g] of the Constitution.
W have pointed out earlier that under the Constitution,
Covernor nmeans the State Covernnent. Article 154 [1]
enabl es the Governor to exercise the executive power of the
State either directly or through officers subordinate to him
in accordance wth the Constitution. ~Hence by virtue of
Article 163, the State CGovernnent can exercise the power
through its officers. Neither Article 243 [g] nor any other
provision in Part |X of the Constitution prevents the
CGover nor and, therefore, the State CGover nient from
delegating its power nmentioned in the said Part to any
subordinate officer. The Act nakes a specific provision by
Section 96A thereof for the State Government to del egate al
or any of its powers under the Act to any officer or
authority subordinate to it subject to such conditions and
restrictions as it may deemfit to inpose. The State
Government by a notification issued on 9th May, 1994 under
Section 96-A delegated its powers under Sections 3 and 11-F
of the Act to the Director. W have already pointed out
that the power del egated under Sections 3 and 11-F  of the
Act would inpliedly include the power to declare "vill age"
under Section 2 [t] of the Act although the said section is
not mentioned in the notification specifically. Hence we do
not see any substance in this contention either

48. A part of the aforesaid contention was that the - Director
by his G rcular dated 12th May, 1994 had del egated the func-
tion of delimting the panchayat areas to the District
Magi strates of wvarious districts which he could not  have
done since Section 96-A does not permt sub-del egation  of
the powers given by the State Governnent. W are afraid
that this contention results fromthe incorrect appreciation
of the contents of the said Circular. By the said G rcular
the Director had only asked the District Magistrates to do
the mnisterial work of submtting the proposals for re-
organi sation of grain panchayats according to the guidelines
given in the Crcular which were in terns of the provisions
of the Act. Those proposals were to be finally processed by
die Director hinself and that is what the Di rector
ultimately did as
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he hinself took the final decision with regard to the
reorgani sati on of the existing gram panchayats constituted
under the unanmended Act and delimted the panchayat areas.
In the circunstances, there is no nerit in the contention
49. The second contention raised on behalf of the
respondents was that the delimtation of the panchayat areas
and gram sabhas was done wi t hout gi vi ng adequat e
opportunities of being heard to the people in the areas
concerned. The lists of gram panchayats were published from
20th to 26th August, 1994 and objections were heard and
di sposed of on 27th and 28th August, 1994 and the fina
lists of the panchayat areas and gram sabhas were published
on the 31 st August, 1994. Wile it was conceded on behalf
of the State Governnent that the proposals for deliniting
the panchayat areas were published and finalised as above,
it was pointed out on their behalf that this was done bona
fide to conplete the elections on time and wthout any
ulterior /notive, since the State Government was racing
against time to neet the deadline set by the Centre to con-
stitute the new panchayats. However, during the hearing of
the wit petitions before the Hgh Court, the State
CGovernment had in its-counter-affidavit voluntarily offered
to remove the said grievances and invite the objections
afresh and finalise the delimtation of the panchayat areas.
However, no order was passed on the said offer by the High
Court. Subsequently, the State Government: on it,; own
cancelled the notification of election dated 31st August,
1994 to neet the said grievances of the wit petitioners,
i.e., the respondents  herein.  However, in view of the
letter dated 12th Novenber, 1994 received fromthe Centre
to which we have already nade a reference, threatening to
stop the release of funds, the State Governnent was com
pelled to renotify the elections on 26th Novenber, 1994 in
pursuance of which the el ection process was to conmence on
3rd Decenber, 1994. In the neanwhile, on 2nd Decenber, 1994
the i npugned judgnent was delivered by the H gh Court.
50. Before us, again, in order to prove its bonafides, the
State CGovernment voluntarily offered to hear the respondents
with regard to their grievances and for that purpose to
cancel the notification dated 26th  Novenber, 1994 and
reschedul e the election process w thout prejudice to their
contentions in the appeal. By our interimorder dated 9th
February, 1995, we permitted the State Governnent to cance
its notification dated 26th Novenber, 1994, to hear the
respondents wth regard to their said grievances and to
reschedul e the election process. That order of 9th
February, 1995 is reproduced bel ow
"Pendi ng the decision, we direct as follows:
The Governor nmmy adopt the Noti fi cations
i ssued by the Director of Panchayat Raj = under
Section 3 read with Section 11-F of the @ Utar
Pradesh Panchayat Raj Act, 1947 [Act] between
2nd and 5th August, 1994 as his own proposals
for the purpose of specifying villages and
constituting G am Sabha and Panchayat areas
under the Act. The CGovernor nay thereafter or
si mul taneously issue a fresh notice inviting
objections to the said proposals. He will give
at least 10 days’ clear tine for |odging
objections. He may also nomnate officers to

hear t he sai d obj ecti ons. After t he
obj ections are disposed of final Notification
or Notifications wll be issued by the

Gover nor .
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The notice inviting objections nust be
prom nently displayed at least in the offices

of al | the Bl ock Devel opnent Oficers
throughout the period fixed for filing the
obj ecti ons. In addition, wide publicity to

such notice should be given on T.V., Radio and

in Newspapers having wide circulation in the

areas concer ned.

It would not be necessary to give oral hearing

to the objector unless the officer concerned

considers it necessary to do so.

After the final Notification/s is/are issued,

the State Election Comm ssioner nay proceed

with the conduct of the elections. "
51. W understand that the-grievances of the people in the
areas have since been heard and the process of election is
underway according to the revised schedul e.
52. The' above  order was passed as stated earlier without
prejudice to the contentions of the State Governnment that
the notifications issued by the Director under Section 3
read with Section 11-F of the Act between 2nd and 5th
August, 1994 were valid. W have already held that since
the Governor nmeans the State Governnent, the Legislature
could enpower the State Governnent to delegate all or any of
its powers under the Act to any officer or authority
subordinate to it. This is what the legislature has done by
enacting Section 96A and the State Governnent in pursuance
of the provisions of the said Section, delegated its powers
to the Director. W have held that both the provision of
Section 96A and the del egation nmade by the State - Gover nnent

to the Director under the said provision is valid. Hence,
the notifications in question issued by the Director are
val id. The adoption by the Governor, of the notifications

i ssued by the Director pursuant to our interimorder of 9th
February, 1995 has, therefore, to be deemed to be by way of
abundant precaution, pending the decision on the contentions
raised on behalf of the respondents. The actions of the
CGovernor pursuant to our interimorder, therefore, /in no
away reflect adversely on the validity of the notifications
i ssued by the Director.

53. W nust also make it clear that we had passed the interim
order, as stated earlier, pending the decision and without
prejudice to the contentions of the State Government that
the el ection process once started could not-be set at naught
by raising objections on the ground that the delimtation of
the panchayat areas was defective. W have pointed out that
the original delimtation of the panchayat areas havi ng been
made nuch prior to the election notification of 31st August,
1994, the respondent-wit petitioners could not have
chall enged the sane after the said notification -and the
Court could not have entertained the challenge. There was,
therefore, no invalidity in the action taken by the State
CGovernment by its notification of 31st August, 1994 to
conmence the election process. W are, in these proceed-
ings, referring to the lacuna in the steps taken by the
State CGovernment to finalise the panchayat areas only with a
view to point out that it was obligatory on the State
CGovernment to hear the objections before the panchayat areas
were finalised. The ratio of the decisions of this Court in
Vi sakhapatnam Municipality V. Kandregula Nukaraju & Os.
[(1976) 1 SCR 545], S-L. Kapoor v. Jagnobhan & O's. [(1980)
3 SCC 379], Baldev Singh & Ors. v. State of H nachal Pradesh
& Ors. [(1987) 2 SCC 510], Sundarjas Kanyal a
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Bhatija & Os. v. Collector, Thane, Maharashtra & Os.
[(1989) 3 SCC 396], and Atlas Cycle Industries Ltd. v. State
of Haryana & Ors. [(1993) Supp. 2 SCC 278] requires that a
reasonable opportunity for raising the objections and
hearing them ought to be given in such matters since the
change in the areas of the local bodies results in civi
consequences. It was not disputed before us that the action
of bringing nore villages than one under one gram panchayat
when they were earlier under separate gram panchayats, does
i nvol ve civil consequences. However, as hel d in
Vi sakhapat nam Muni ci pality, S.L. Kapoor, Bal dev Singh, S. L.
Bhatija and Atkas Cycles cases, in matters which are urgent
even a post-decisional hearing is a sufficient conpliance of
the principle of natural  justice, viz., audi al teram
pattern. It is in viewof this positionin law that the
State Governnent had offered to hear the grievances of the
wit petitioners before the High Court and before us.
54. W are, therefore, nore than satisfied that there were no
mal a fide intentions on the part of the State Governnent in
giving the short time for submtting the objections and for
hearing and disposing themof.~ We may, however, nake it
cl ew that although, as pointed out earlier, the challenge to
the delimtation of the panchayat areas on the said grounds
could not have been nade in the present case after the
election notification was issued, the State GCovernment
should bear it in mnd that if and when the next regrouping
of the villages and redeterni nati on of the panchayat areas
i s undertaken, the authorities will have to give sufficient
opportunity to the people of the areas concerned for raising
the objections. This is wth a view to renobve their
grievances, if any, wth regard to the difficulties,
i nconveni ences and hardships, likely  neglect of their
interests, donmination of certain sections and f orces,
renoteness of the seat of administration, want of proper
transport and comuni cation facilities etc. The opportunity
will also provide an occasion for the people to cone forward
with suggestions for better and nore viable, conpact and
cohesi ve regroupi ng of the vil | ages for efficient
admi ni stration and econoni c devel opnent. The objections are
not to be invited to enable the people to exercise the sort
of a right of self-determ nation which.is sought to be spelt
out by the High Court. The final decisionwith regard to
the delimtation of the panchayat , after hearing the
obj ections and suggestions, will, of course, be that of the
State CGovernment acting through the Director.
55. The last contention of the respondents was that the Act
makes provision for the nyaya panchayats whereas the anended
provi si ons of the Constitution do not direct the
Organi sation of such panchayats and, therefore, the Act 1is
ultra vires the Constitution. The contentionis only to be
stated to be rejected. Admittedly the basis  of t he
organi sation of the nyaya panchayats wunder the 'Act s
different from the basis of the Organisation of the  gram
panchayats and the functions of the two also differ. The
nyaya panchayats arc in addition to the gram panchayats.
The Constitution does not prohibit the establishment of
nyaya panchayats. On the other hand, the Organisation of
the nyaya panchayats will be in pronotion of the directive
principles contained in Article 39A of the Constitution. It
is therefore, difficult to appreciate this contention

56. As poi nted out above, the decision
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of the H gh Court suffers fromerrors and has to be set
asi de. The appeals, therefore, succeed and are hereby

al lowed and the inpugned decision of the High Court is set
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aside with costs throughout.
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