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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO.6470 OF 2022

1. Suman Vasant Kandharkar,
Age:68 Years, Occu.: Retired,
101, Kandharkar Hospital,
Tilak Nagar, Aurangabad 431005

2. Kishor Jagganath Pise,
Age: 68 Years, Occu.: Retired,
Plot No.5, Ajintha Chs Ltd.,
Shahnoorwadi, Aurangabad 431005

3. Rajendra Jadhav,
Age:39 Years, Occu.: Advocate,
R/o. Plot No.49, Kanchan Nagar
Co-operative Housing Society Limited,
Nakshatrawadi, Aurangabad 431005

4. Vilas Ramchandra Korhale,
Age: 74 Years, Occu.: Retired,
R/o. Plot No.l12, Kanchan Nagar
Co-operative Society Limited,
Nakshatrawadi, Aurangabad 431005

5. Ghanshyamdas Gondlal Khandelwal,
Age:67 Years, Occu.: Retired,
R/o.: Nawabpura Mondha Road,
Aurangabad- 431001 .. Petitioners

Versus

1. The State of Maharashtra,
Through its Secretary,
Mantralaya, Mumbai

2. Department of Co-operation
State of Maharashtra
Mantralaya, Mumbai

3. Mr. Vishwajeet Kadam,
State Minister,
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Ministry of Co-operation
State of Maharashtra,
Mantralaya, Mumbai

4. Joint Registrar,
Department of Co-operation,
Aurangabad District Adalat Road,
Aurangabad 431 005

5. Dy. Registrar,
Department of Co-operation,
Aurangabad Taluka,
Laxmi Apartment,
Opp. Motilal Complex,
Nageshwarwadi Road, Nirala Bazar,
Aurangabad- 431001

6. Piyush Sethi,
Plot No.6, Kanchan Nagar Chs Ltd.,
Nakshatrawadi, Aurangabad- 431005

7. Kanchan Nagar Co-operative Housing
Society Limited,
Nakshatrawadi, Aurangabad

8. Diwakar Kulkarni,
Erstwhile Chairman of the Kanchan Nagar
Co-operative Housing Society Limited,
R/o. Plot No.72, Kanchan Nagar
Co-operative Housing Society Limited,
Nakshatrawadi, Aurangabad . . Respondents

Advocate for Petitioners: Ms. Komal Kandharkar
GP for Respondent/State: Mr. D. R. Kale
Advocates for Respondent No.6: Mr. V. D. Sapkal,
Senior Advocate a/w. Mr. Abhishek Patil
i/b. Mr. M. G. Sansare
Advocate for Respondents No.7&8: Mr. B. R. Kedar

CORAM: ARUN R. PEDNEKER, J.

Reserved on: 30.03.2023
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Pronounced on: 05.06.2023

JUDGMENT :
1. Heard.
2. By the present writ petition the

petitioners are challenging the order dated
10.06.2022, passed by the Hon’ble Minister whereby
the Hon’ble Minister was pleased to allow the
revision petition filed by respondent no.6 herein
and set aside the disqualification orders passed
by the lower authorities i.e. Respondent No.4 /
Joint Registrar dated 07.01.2022 & Respondent No.5
/ Deputy Registrar dated 29.01.2021 and by the
impugned order the Hon’ble Minister has held that
respondent no.6 is not a defaulter of the
respondent no.7 — housing society and thus not

disqualified to be the member of the managing

committee of the respondent no.7 — housing
society.

3. The issue involved in the present writ
petition is, whether respondent no.6 is

disqualified wunder Section [73CA](1l)(e) of the
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Maharashtra Co-operative Societies Act, 1960 read
with Rule 58 of the Maharashtra Co-operative
Societies Rules, 1961, to be the member of the
respondent no.7 committee, being a defaulter of
the respondent no.7 housing society. The brief
facts giving rise to filing of the present writ

petition can be summarized as under.

4. Respondent no.6 - Mr. Piyush Sethi is the
member of respondent no.7 housing society.
Elections to respondent no.7 housing society were
held on 14.07.2016 and respondent no.6 came to be
elected in the said elections. Respondent no.6 was
holding 2 plots (plot no.5 and plot no.16) in the
respondent no.7 housing society. Respondent no.6
constructed and sold a building consisting of 14
flats on plot no.l6 conjointly with one Mr.
Abhishek Deshmukh. The Co-operative society in the
name of Swaroop Residency Flat Owners Co-operative
Housing Society Ltd. was registered under Section
9(1) of the Act by all the flat purchaser of plot

no.le6.
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5. An application for disqualification of
respondent no.6 on 05.01.2019 was filed,
contending therein that the said application was
filed by the President of the society on behalf of

respondent no.7 - society. In paragraph no.l of

the said application it is submitted as under “HX

TEfHIUT T¥S HeXaT 3 HEed J7eyel IredTacv SRad dhetell 378

[“ Said application has been filed by the Housing
Society on behalf of the President of the Housing
Society.”]. It was contended in the application
that for the period of 2016 to 2021, there was
duly elected committee appointed on the society.
It was mentioned in the application that
respondent no.6, who 1is member of the managing
committee is creating hurdles in the
administration. It was further mentioned that
that Rs.1,38,200/- is due from respondent no.6 and
he has defaulted in the payment of said amount.
That demand notices were issued on 11.01.2018
(notice no.108 of Rs.3,920/-) , 07.07.2018 (notice

no.193 of Rs.4,640/-), 07.07.2018 (notice no.194
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of Rs.1,38,200/-) and again another notice dated

11.01.2018 (notice no.108/2018 of Rs.1,41,890/-).

6. It was contended in the application for
disqualification that respondent no.6 has in
partnership with  Mr. A. S. Deshmukh, has
constructed 14 flats on plot no.1l6 and has sold
the flats, but the 14 flat owners are not made
members of the society, but the 14 families are
residing on the plot no.16 and there is strain on
the infrastructure of the society. It is further
submitted that plot no.5 is received by respondent
no.6 by inheritance and plot no.l6 was purchased
in partnership and respondent no.6 had constructed

and sold thereon 14 flats on plot no.1l6.

7. It was further submitted in the said
application that on 03.12.2017, the resolution was
taken to suspend respondent no.6 for a period of 3
years. Thus, it was prayed that looking into the
behaviour of respondent no.6 and one Mr. Lalit
Mali and they being defaulters of respondent no.7

society should be disqualified from the post of
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member of the managing committee of the
cooperative society. It was prayed to declare
respondent no.6 and one Mr. Mali disqualified.
This application was filed before the Deputy

Registrar Cooperative Societies.

8. Respondent no.8 — President of respondent
no.7 housing society, on 22.01.2021, filed an
application for withdrawal of the proceedings
before the Deputy Registrar. On 29.01.2021,
respondent no.5 Deputy Registrar passed the order
of disqualification of respondent no.6 under
Section [73CA](l)(i)(e). Respondent no.5 Deputy
Registrar held that notices were issued to
respondent no.6 for payment of dues and for having
not paid the dues respondent no.6 has incurred
disqualification. Respondent no.5 Deputy Registrar
did not permit the Chairman to withdraw the

complaint.

9. Respondent no.6 filed an appeal no.4 of
2021, Dbefore respondent no.4 Joint Registrar,

against the order dated 29.01.2021, passed by
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respondent no.5 Deputy Registrar. Respondent no.4
Joint Registrar by order dated 07.01.2022, upheld
the order passed by —respondent no.5 Deputy
Registrar disqualifying +the respondent no.6.
Respondent no.4 Joint Registrar in it’s order

dated 07.01.2022 observed as under:-

glharered wiic #FI# 9§ T YHIT IBHIIET qIqT JTT
gfdaret #HIE 0 2 Gwed TN feere F1 et 37TE .

qidaret @mHie 09 JUMee®d, TEBN avel, .
WWWWW@ﬁW@W
i Sgollbd dol SIdI, Gvedd §F 09¢-20 T
PITTEf T QTGN STgarciicdlol H8caral 3TelT BRIGT
FoTT V3 (BI) T TG PYUINT 3Tt I8 1, AT
garerd &, gy g @d Jraes Wiic 7. 9§ avid
oIpaIh! oY G HHIG 99 FH faFid 39.03.209¢
3@Y v 9,50, 960/, [eTid 39.03.209% 3IGEN
v9d  2,98,90/-, 39.03.30%0 3N vq
3,09,000/- BB AT TG 3E. AT T
YoveY (TewIrd el gead) G BHIE 90 TN 96
Taear wiic 4. 03y W3l g siiNe Gl I9HE Ird
TFEEY 318, WY gNgN AT GISGT Yebeidl YNUIT
e, (TN el 9¢.09.209¢ T fRiEF 93.93.
J020)

HERTE HEPI] T SIAFTT 9960 T BT 93 B3
(9) (%) 77 g&ler g aNqs e, BT 93 B (9)
(%) "PIUITE @H GEleT FEdla GEdEr e TS
TAUF BT, AFMIGE 80T, fAagT Jvard, ¥&igd
P! STV haT HewT F8UT T8V G STEUIR 78] oY
(V%) @bl HIuRrEl Teekd! FREGR 3T TN, ()
TEfHIT Twele qrEdid, W QU SNl I
YSIATH! JITO PRI} SUTeT GRgeA] gidacicr] IS aaiiquere
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T ARG GG I Jle~ardT 3 &3 YFHT el

PRI ST BHX Pet] 3IHeT 3T e "

FHH 02 TEd! 3Feicl! dHabhl YRUINT qIGt I B
BTl 31T5.  HERTE HEPR] ¥l ST 9960 & HeTd 03
FAT (9) () T TEFFET FEDHN G devidier
AT T (e Few Tl (T (ST ) FE deiel] 3Te .
W 177‘9373? PHIEH 09 IUMEEHDH, WEDR Tl dl.
SINTETE e fedis 29.09.2029 U SR IT g
PRI e, Tges I AEaRUTT f7.  92.03.3039
VI gidaret #Hid 09 Ird fadid 9. 09. 2029 UST
TR Yeler fAufar wfa et sifam weifidt v #evard
Jq 7. ared 3dieT ety IR g HrRIeeN Teler 37eft
T @1 FTel e, e INgd HeNUIT aler AT
37T GIRT HYvTd AT 3778 ~

English translation of the same reads as
under: -

# Advocate Farooq Patel, for the Deft. 2
Society, admits the issuance of notice by
the Deft. 2 Society to the Plaintiff over
the arrears of the amount for the Plot
no. 16 in his arguement.

Upon perusal of the original file
releated to the matter in hand, from the
Office of the Deft. 1, Sub-Registrar, Co-
operative Societies, Aurangabad taluka,
it is found that, the major audit para in
the audit report for the period of 2019-
2020 of the Society u/s 73 [AA] that,
Shri Piyush Sethi, the director of the
Society had the arrears of payment
against the Plot No. 16, as per the
Arrears Register Page 17, on dated 31-3-
2018 were Rs. 1,40,160/-, Rs. 2,14,120/-
as on 31-3-2019 and Rs. 3,01,000/- as on
31-3-2020. The page no. 10 of the income
register [Register of Membership] shows
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that the Plot no. 16 is in the name of
Shri Piyush Sethi and Abhishek Satish
Deshmukh jointly. The Society has issued
notices from time to time for the payment
of default amount, but they have not paid
the default amount. [Notices dated 18-1-
2018 and 13-12-2020]

The Section 73 [AA]J[1l][e] of the
Maharashtra Co-operative Societies Act,
1960 provides as under:

“# Any person shall not be qualified
to be appointed or nominated, elected or
co-opted or to be remained as member of
the Committee, if 1. Such a person is the
defaulter of any Society, 2. having
defaulted in the payment of the amounts
recoverable within three months from the
date of notice issused under certificate
of posting demanding the payment of the
dues to the Society, in case of housing
society.”

“# Taking into consideration all the above
criteria, the Plaintiff has defaulted in
making payment of the arrears due to the
Respondent No. 2 Society. As per Section
73[AA][1][e] of the Maharashtra Co-
operative Societies Act, 1960 has clearly
provided the constitution of the
Committee and disqualification of the
members. Therefore, the order dated 29-1-
2021 of the Deft. 1 Dy. Registrar, Co-
operative Societies, Tq. Aurangabad are
proper and legal. Therefore, the stay on
the order dated 29-1-2021 of the Deft. 1
by this Authority on 12-2-2021 until
further orders is hereby vacated. I am
convinced that rejecting the appeal by
the Appellant would be proper and legal.
Therefore, following order 1is passed 1in
the matter:”
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Respondent no.6, thereafter, filed a
revision against the order dated 07.01.2022, of

the Joint Registrar before the Hon’ble Minister.

10. On 02.02.2022, the first date of hearing
was fixed ©before the Hon’ble Minister. On
06.04.2022, the second date of hearing was fixed
and the case was heard and the matter was closed
for orders. It was strongly disputed by the
petitioners that hearing was fixed and took place
on 06.04.2022. This aspect I will deal with in
detail little later. The impugned order is passed
by the Hon’ble Minister on 10.06.2022, whereby the
Hon’'ble Minister was pleased to allow the revision
petition and set aside the orders of
disqualification passed by respondent no.5 as well
as respondent no.4. The Hon’ble Minister wunder

order dated 10.06.2022 has observed as under:-

" P 93 B (F) FIR SNIGRIAT U FIGUITT
IR &I c/\Lg/@/a??ﬁ [T 3IEd.  BRU ToAQRIA]
e ST et TEIRAAITAR  FIdara!  &. 3
PITTIR 17?7%?7"07 TEpN weer 74, SiTEe 7 wie
EINpTd! TEPHIN] TEH10T Tl 3Te. 3T Teeldicr wile . Y
8T SR faclell 36. T Wiic ¥ &RIT 3R
JETRITT 3Ted. @Rl wiic #. 9§ & 4. SHuE
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TAT T T 3T 3778 T 7T ToiarTd! qFfer) 3.
IT il . 9§ a¥ 98 TSlHPpTd] SHNG FIEUrT 3i7ed! 8.
g7 FERAE T19 Tgwy hed! Be 375 P . 371 81 Gl.
&1 30. 06 . 209§ WIS AGIAVIIT 37Tl e

qiaardt #.3 BETFR JEAH0T GEBR G
I T TNGRIGIR FelHaT §RBINE . 4,000/~
EXTICRYT o BNV 3l Wille P. 9§ adier
FIRTTE  REUTRT 98 WeMPT  gRDr UpU P,
9o, 000/~ TdZ EFAIRU Yob AT ¥GHY AHSH
T&1310T el FISul 81UTqd] =8UIT faiar 30. 04, 209§
gat gidaret &. 3 Telds YR @bt 3. Irar 3 e
30.0Y.209¢ Fav G} wilc #. 9§ o GareT HivE! I,
b 3. HIAIE) #. 3 PIaT TR GEBR] Tel910 Teehd
JUT TqUf STEIESTS] T Wea] dlqidetedT ¥avy e
WWWW@WWW% 3ar
T¥elT TEAT ATl BIvTE] g/rhc//q T cpefc»f/ 37?7
forarr giqarst . 2 JrT JRUIT INGR JTeHs BITI]
FITaef BT Brumaist fdt BT gdia st T
VBT [l B §. BIUIE! STa9dE ITeter dqdicT TG
Feicrl 9181,  @aw YETE Tvel di d@T AT Qe =T
BB T BNUTTIST T IR IHHA 38 3 TG
eIy A Tawd YSIGY JTEUINT 379 JRIQUaTd
eI STEf=TIAT TSB! aTTvoT 39T FGqHUTd HITT
TR HIEU & fATT Fafediay I BRI 38 3%

English translation of the same reads
thus:-

“ The orders of disqualifying the
applicant under section 73 [AA][e] are
also contradictory to the facts. Because,
as per the facts as brought to the notice
by the applicant, the Deft. 3
Kanchannagar Co-operative Housing Society
Limited, Aurangabad is a society of plot
owners. The plot no. 5 is allotted to
the applicants. The applicant 1is
residing in the house built over the said
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plot. The plot no. 16 is allotted to Shri
Abhishek Satish Deshmukh with a share of
the applicant. A building of 14
apartments was built over the plot no.
l16. The name of the building 1is Swaroop
Residency Flat owners Co-operative
Housing Society, registered on 30-6-2016.

As per the by-laws of the Deft. 3
Kanchannagar Co-operative Housing
Society, the transferrence charge of Rs.
5,000/- was fixed for the flat-owners. 14
flat-owners residing in the building over
plot no. 16 have paid Rs. 70,000/-
towards transferrence charges to the
Deft. 3 Society on 30-5-2016 i.e. before
the registration of their Swaroop
Residency Housing Society. This means
that, the entire responsibility to pay
any dues related to the plot no. 16 after
30-5-2016 rests with Swaroop Residency
Co-operative Housing Society registered
on the plot no. 16 and no argument
suggesting that the Deft. 3 is no agreed
to this, has not been advanced. Apart
from this, no details as to what amounts
were default with the applicant and from
when and for what reason has been given
in the order of the Deft. 2. Only a
notice has been issued by a Society for
three times, therefore, assuming that the
arrears are for proper reasons and proper
amounts, the quasi-judicial authority has
exercised the powers to disqualify the
managing committee and issued superficial
orders, 1s certainly causing injustice
upon the concerned and same has been
proved during the inquiry. “

11. The petitioners submitted before this
court that no hearing was granted before the

Minister on 06.04.2022. The matter was not fixed

;i1 Uploaded on - 05/06/2023 ::: Downloaded on - 30/08/2025 21:50:03 :::



14 wp 6470.2022

for hearing on 06.04.2022 and thus there was no
hearing on 06.04.2022, and consequently the order
passed by the Hon’ble Minister be set aside and
the matter be remitted back to the Hon’ble

Minister for re-consideration.

12. That the petitioners were not given
opportunity of hearing by the Hon’ble Minister
before passing the impugned order dated
10.06.2022. The learned counsel for the
petitioners submits that she has filed a reply on
13.04.2022. In the Writ Petition it was pointed
out by the petitioners that there was no hearing
on 06.04.2022. She submitted that on 13.04.2022,
she filed a reply and on which date it was not
informed to her that hearing was concluded on
06.04.2022. She has also relied upon the letter on
behalf of respondent no.5, deputing Mr. Devkar to
appear on his behalf on 13.04.2022. That the
alleged roznama on 06.04.2022 did not Dbear
signature of Advocate for respondent society and

the impugned order records presence of some
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advocate for the society. All the above facts

prove that there was no hearing on 06.04.2022.

13. In the writ petition the petitioners have
made following averments at paragraphs no.6 to 8
as under:-

“6. The Revision Application No.28 of
2022 was filed before the Respondent
No.3, and the present Order has been
passed without considering the reply of
the Petitioners or hearing on the matter.
On the first date of hearing on (027
February 2022, the Petitioner no.l filed
her objection to grant of any interim/ ad
interim relief and no interim relief was
granted on the said date and the matter
was adjourned to 13*" April 2022.

7. The Order alleges that matter was
heard on 06 April 2022 however no such
Notice of hearing was _ever gliven or
received by the Petitioners whereby the
date of the hearing was pre-poned. The
Petitioners 1in fact filed their reply
before the Respondent No.3 on the date of
hearing on 13" April 2022 and the matter
was closed for hearing and even on that
day, no intimation was given about the
alleged hearing to have been held on 06%
April 2022. Hereto annexed and marked 1is
the Say and pursis along with
acknowledgment receipt of the Petitioners
as EXHIBIT A.

8. Without considering the Say or
giving opportunity to be heard, the
impugned Order has been illegally passed
in blatant defiance of not Jjust the
provisions of Maharashtra Co-operative
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Housing Societies Act, 1960, but also
principles of Natural Justice, which have
to be taken into serious consideration.
The impugned Order dated 10" June 2022
is hereto annexed at EXHIBIT-B.”

14. In the writ petition, in ground 12(b) it
was noted as under:-

“b., It 1is to be noted that the Order
dated 10*" June 2022 records holding of
hearing on 06" April 2022 whereby it 1is
alleged that some arguments have taken
place between the parties which is an out
and out lie as no notice for hearing or
information of hearing was received by
the Petitioners and 1in fact the matter
was adjourned to 13*" April 2022 from the
first date of hearing i.e. on 02" Feb
2022;"

15. This court on 24.06.2022, while issuing
notice in the matter, taken into consideration the
submissions of the petitioners as under:-

“3. Serious allegations have been
levelled against the respondent No.3 who
happens to be the State Minister of
Cooperation to the effect that the order
under challenge refers to about he having
heard +the arguments of the 1learned
advocate for the petitioners, when in
fact no such hearing had taken place on
the dates mentioned in the order and when
their learned advocate was not even
present before the learned Minister.
Obviously, these are factual disputes
which will have to be addressed at a
full-fledged hearing. Today is the first
date when the matter has been 1listed
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before this Court. Even the respondent

No.4 would need some time to controvert

these allegations.”

and issued notice and granted interim
relief in terms of prayer clause “C”.

“Pending the final disposal this Hon'’ble

Court pleased to stay the execution of

Order and Judgment dated 10 June 2022

passed by the Respondent No.3 in Revision

Application No.28 of 2022;”

This court called for the Records and

Proceedings in the case. Thereafter, the matter

was adjourned on few occasions.

16. On the submissions made by the
petitioners this court had called for the records
of the proceedings. On perusal of the record, it
was noticed that on 27.01.2022 notice of hearing
was given by the Additional Secretary, Maharashtra
State for the hearing of the matter on 02.02.2022.
Thereafter another notice is issued on 31.03.2022
by Shraddha Kochrekar, Additional Secretary,
Maharashtra State dated 31.03.2022 for the hearing
of the matter on 06.04.2022 at 12:30 am. The
Roznama has also indicted that hearings were

conducted on 02.02.2022 and the matter was fixed
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on 06.04.2022. The record produced before this
court indicates that the Advocate for the
petitioners were present for the hearing on
06.04.2022 and an application for adjournment was
also made by the petitioners which is taken on

record during the proceedings on 06.04.2022.

17. It was contended by the petitioners that
no hearing was granted to her. The roznama shows
that on 02.02.2022 matter is fixed for 06.04.2022
and there are signatures of the Advocates for the
petitioners on the roznama of 06.04.2022. It 1is
mentioned in roznama that an application for
adjournment is tendered on 06.04.2022. The same is
received by the Minister. The Roznama indicates
that the matter is closed for order on 06.04.2022.
There is no observation in the roznama fixing the
matter for 13.04.2022. In the records there is no
notice for hearing on 13.04.2022. However, on the
record, there 1is an original document i.e. a
letter dated 11.04.2022, wherein respondent no.5
Deputy Registrar has written a note to Mr.

Yashwant Devkar and directed him to remain present
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on 13.04.2022. It is not known how the original
copy of letter dated 11.04.2022 is on record of

the file.

18. From the record, it appears that the
matter was fixed for hearing on 06.04.2022. The
petitioners were aware of the same and they
remained present on 06.04.2022 however they had
sought adjournment on that day which was obviously
not granted and the matter was concluded on
06.04.2022. There is no notice of hearing on
13.04.2022. Thus, from the above facts the
statement made in the petition that at para 6 that
on 02.02.2022 the matter was adjourned to
13.04.2022 is incorrect. The assertion made at
para 7 of the writ petition that the impugned
order of the Hon’ble Minister alleges that the
matter was heard on 06.04.2022, when there was no
hearing fixed on 06.04.2022 is also not correct.
To say the least, the petitioners were present for
hearing on 06.04.2022 and the Hon'’ble Minister has
conducted the matter on 06.04.2022. Thus, it would

not be appropriate for me to remand the matter
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back to the Hon’ble Minister and I proceed to

determine the matter, on merits.

Contentions of the petitioners

19. On merits it is contended by the
petitioners that the records and proceedings were
not called for verification before the alleged
final hearing on 06.04.2022. The petitioners also
further submits that respondent no.8 earstwhile
Chairman sought to withdrew the proceedings before
respondent no.5 without general body or managing
committee resolution. She submitted that there is
a resolution on record dated 26.09.2016, passed by
the general body and item 9 of proposed works,
wherein it was resolved to take action on the
defaulter members and in view of the said
resolution the President on behalf of the society
had filed the complaint against respondent no.6.
The general body had not resolved to withdrew the
complaint and thus the Chairman was not authorized
to withdraw the complaint and the proceedings
could not have been validly withdrawn except by

the society.
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20. It is further contention of the
petitioners that when the committee member is
disqualified wunder Section [73CA](1l)(e) of the
Act, he automatically ceases to be a member of the
committee and that there are no separate
proceedings required under Section 78A of the Act

to remove the members.

21. The petitioners further contended that
respondent no.6 has not been able to show a
transfer of membership in favour of Swaroop
Residency. The petitioners contended that the
cessation of membership is contemplated under
Section 25 of the Act. Section 25A of the Act
provides for removal of names of members from
membership register of society. Rule 24 of the
Rules provides for the procedure of transfer of
shares and bye-law no.38 provides the explicit
procedure in (i) to (ix) steps to be followed
while transferring the shares in the property of

the society. Thus, the petitioners contended that
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there is no transfer of membership in favour of

Swaroop Residency.

Contentions of Respondent No.6

22. Per contra, learned counsel appearing for
respondent no.6 submits that the order of the
Taluka DDR disqualifying Piyush Sethi under
Section [73CA](l)(e) of the Act was vague on the
aspect of the resolution passed by the general
body meeting dated 29.09.2016 against respondent
no.6. That the orders passed by the authorities
were 1in contravention of Section 78A(1l) and the
Hon’'ble Minister has rightly held that the
withdrawal purshis filed by respondent no.8 has

binding effect.

23. The learned counsel for respondent no.6
further submitted that this court should not
interfere with the order passed by the Minister
for the reasons that the petitioners have
approached this court with undue haste and
allegation is made in the writ petition that there

was no appearance on 06.04.2022 and that the
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hearing was fixed on 13.04.2022 and that she had
no knowledge of any <conduct of proceedings

on 06.04.2022.

24. However, when records and proceedings
were called it was noticed that she had appeared
on 06.04.2022 and she has even tendered
application for adjournment and the same is taken
on record during the time of hearing and that the
Advocate for the petitioners has also signed the
roznama. There is evidence that the matter was
closed for orders. It is also necessary to know
that the roznama on 02.02.2022 also indicates that
the matter is fixed on 06.04.2022. There is no
roznama indicating that the matter is fixed on
13.04.2022. Reply filed by the respondent on
13.04.2022 is of no consequences when the matter
is already fixed for order. There was reply filed
by the parties before the Minister before the
final hearing of the matter which concluded on
06.04.2022. The learned counsel submits that when
the petitioners made a wrong statement before this

court and obtains an interim order, this court
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should not exercise the discretionary powers and
interfere with the orders passed by the Hon’ble

Minister.

Consideration & Conclusion:

25. Having considered the rival submissions
the questions fall for my consideration are as
under: -

“1] Whether respondent no.6 has
transferred the plot no.l1l6 in favour of
Swaroop Residency and whether respondent
no.6 is liable for payment of dues qua

plot no.16 after the transfer ?

2] Whether the respondent no.6 is
disqualified under Section [73CA](1l)(e)
read with Rule 58 and whether any
separate proceedings are necessary to be
initiated under Section 78A for removal

of respondent no.6 ?

3] Whether respondent no.8 was
authorized by the society to file a
complaint by the resolution dated
29.09.2016 and if so whether he was also
authorized to withdraw the complaint and

whether the withdrawal is complete once
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the withdrawal application is filed in

the court ?

Consideration:-

26. The relevant provision of the Maharashtra
Co-operative Societies Act and Rules for dealing
with the above questions are quoted below:-

“Section 25 Cessation of membership

A person shall cease to be a member
of a society on his resignation from the
membership thereof being accepted, or on
the transfer of the whole of his share or
interest in the society to another
member, or on his death, or removal or
expulsion from the society, or where a
firm, company, any other corporate body,
society or trust 1is a member, on 1its
dissolution or ceasing to exist.”

“Section 25A Removal of names of members
from membership register

The committee of a society shall
remove from the register of its members
the name of a person who has ceased to be
a member or who stands disqualified by or
under the provisions of this Act or the
rules made thereunder for being the
member or continuing to be the member of
a society:

Provided that, if the society does
not comply with the requirement of this
section, the Registrar shall direct such
society to remove the name of such
person, and the society shall be bound to
comply with such direction.”

“Rule 24 Procedure for transfer of shares
(1) No transfer of shares shall be
effective unless, -
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(a) it 1is made 1in accordance with the
provisions of the by-laws;

(b) a clear fifteen days’ notice 1in
writing is given to the society
indicating therein the name of the
proposed transferee, his consent, his
application for membership, where
necessary, and the value proposed to be
paid by the transferee;

(c) all 1liabilities of the transferor
due to the society are discharged; and
(d) the transfer 1is registered 1in the
books of the society.

(2) Any charge in favour of the society
on the share so transferred will continue
unless discharged otherwise.”

“SECTION [73CA](1)(e)

[73CA] Disqualification of committee and
its members

(1) Without prejudice to the other
provisions of this Act or the rules made
thereunder in relation to the
disqualification of being member of a
committee, no person shall be eligible
for being appointed, nominated, elected,
co-opted or, for being a member of a
committee, if he-

(1) 1is a defaulter of any society;
Explanation.- For the purposes of this
clause, the term “defaulter” includes-
(a)...

(b)...

(c)...

(d)...

(e) in the case of housing societies, a
member who defaults the payment of dues
to the society within three months from
the date of service of notice in writing
served by post under certificate of
posting demanding the payment of dues;”
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“Rule 58 Disqualification of committee
and its members

When on communication by the Chief
Executive Officer of society or
otherwise, the Registrar comes to know
that any member of the committee incurs
disqualification as mentioned in section
73CA and the Bye-laws, the Registrar
shall, after giving an opportunity of
being heard, issue an order of cessation
of membership of such member from the
committee of the society;

Provided that, the Registrar shall
decide the matter within sixty days from
the date of such communication or
otherwise.”

27. In the instant case, the following steps
were taken by the respondent no.6 for transferring
plot no.l6. The transfer charges are paid on
30.05.2016 and thereafter NOC was granted by the
society that all dues were cleared by the Swaroop
Residency and No Dues certificate was issued by

the respondent no.7 — society.

28. It is to be further noted that Respondent
No.7 society had issued no objection certificate
for formation of the cooperative society on plot
no.16 for the flat purchasers and it had given
consent / no objection to the members to construct

apartment on plot no.l6. The respondent no.7
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society has amended and adopted new bye-laws and
in terms of the amended bye-laws the members can
construct plot apartments through the developers,
the flat purchasers can form flat type society if
there is less than 10 members the flat purchasers
can form the apartment association. The respondent
no.7 - society has given consent to obtain
building permission, to construct the building on
plot no.l6 and dispose of the flat to the
respective purchasers and the purchasers would
have 1liberty on forming the housing society if
there are more than 10 members. There is a
registration certificate issued to the Swaroop
Residency Flat Owners Co-operative Housing Society
Ltd. on flat no.1l6, Gut No.2, Kanchannagar,
Nakshatrawadi, Taluka —  Aurangabad and is

classified as housing society with sub-

classification as “¥S®® TEYFEGN” . The transfer
charges are paid on 30.05.2016 of Rs.70,000/-. It
is noted in the receipt for transfer that transfer
premium is charged of each flat owner at a rate

of Rs.5000 i.e. 5000 X 14 = Rs.70,000/-. Transfer
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charges 1is accepted from the proposed Swaroop
Residency Flat Owners Co-operative Housing Society
Ltd. and there is a transfer certificate issued by
the co-operative housing society transferring the
shares of Abhishek Deshmukh and Piyush Sethi to
Swaroop Residency Flat Owners Co-operative Housing

Society on 07.07.2016.

29. Based on the above documents, it can be
inferred that all the procedure as contemplated
under the Act and the Rule for transfer are
completed as far respondent no.6 is concerned. It
is for the respondent no.7 society as well as the
Swaroop Residency to get their name on the I-
register. After the respondent no.7 society had
accepted the +transfer premium had issued a
transfer certificate, the respondent no.6 is not
liable to make any payment for the any charges on
plot no.16 after the +transfer of +the plot to

Swaroop Residency.

30. From the material on record and analysing

the provision of Section [73CA] (1) (e), the
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disqualification under Section [73CA] (1) (e)
would be incurred only if the member defaults in
the payment of dues to the society within three
(03) months of the date of service of notice in
writing served by the post under certificate of
posting demanding the payment of dues. The dues
are qua plot no.l6 and the same are for the period
after 2016. Respondent no.6 has transferred the
plot after obtaining the consent from the society
by payment of transfer premium of Rs.70,000/- on
30.05.2016. The transfer certificate being issued
by respondent no.7 the Kanchan Nagar Co-operative
Housing Society Ltd., respondent no.6 cannot be
held to be disqualified for any dues that may
accrue after 30.05.2016. It is also pertinent to
note that the authorities below i.e. respondent
nos. 4 and 5 have not even examined the aspect of
the dues of respondent no.6 qua respondent no.7
society. They have merely proceeded on the basis
there 1is a notice issued by the society for

payment of dues and that the dues are not paid by
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respondent no.6 and, as such, respondent no.6 1is

disqualified.

31. The said authorities have mis-directed
itself by not examining that respondent no.6 is
not liable to make payment of any charges towards
the plot no.16, which stood transferred with the
consent of the society. The society having
accepted the transfer charges and having granted
the transfer certificate the further process of
enrolling the newly transferred member 1i.e.
Swaroop Residency Flat Owners Co-operative Housing
Society Ltd. is purely an exercise between society
and the newly entered member. Thus, the Hon'’ble
Minister has not committed any error in holding
that the authorities have not examined the aspect
of dues payable by respondent no.6 and, thus, the
order passed by the Hon’ble Minister cannot be

said to be erroneous.

32. Since, I have held that respondent no.6
is not liable for the payment of the dues after

30.05.2016 qua the transferred plot no.16, other
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issue raised by the parties as regards the
requirement of an order under Section 78A of the
Maharashtra Co-operative Societies Act, 1960 for
removal of respondent no.6 on the post of the
member of the managing committee is not required

to be dealt with.

33. As regards the issue of withdrawal of
complaint by the President of the respondent no.7
society, I am of the view that the action for
disqualification is initiated by the Registrar on
receipt of information from the Chief Executive
Officer of the society or from any other source as
provided in Rule 58 of the Maharashtra Co-
operative Societies Rules, 1961. The withdrawal of
complaint by the President of the respondent no.7
society would be of no consequence as the
disqualification proceeding can be proceeded with
by the Registrar once he 1is in knowledge of
default. Once default is brought to the knowledge
of the Registrar, he is entitled to inquire into
it by verification of the record of the society or

any other relevant material and after giving
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opportunity of hearing to the concerned member,

pass appropriate orders.

34. Since I have held that there is no
default committed by respondent no.6 for dues of
plot no.l16 after the transfer of the said plot to
the Swaroop Residency Flat Owners Co-operative
Housing Society Ltd. with concurrence of the
respondent no.7 society, I see no merit in the

writ petition and the same is dismissed.

[ARUN R. PEDNEKER, J.]

35. At this stage, the petitioners have made
prayer for continuation of interim relief which is
rejected for two counts. The first is, that the
interim relief was granted on the statement of the
petitioners, that no hearing was conducted before
the Hon’ble Minister on the date alleged in the
impugned order i.e. 06.04.2022, which is found to
be incorrect. The second is, for the reason that

if the interim order is extended, respondent no.6
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would remain disqualified. I have held in this
Judgment that respondent no.6 is not liable to pay
any dues of respondent no.7 society. As such, no
disqualification is incurred by respondent no.6.
Thus, in view of this, interim relief cannot be

continued.

[ARUN R. PEDNEKER, J.]

marathe
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