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W agree wth the conclusions arrived at by Brother
Thomas,J. in his lucid judgnment. @
JJJJJIJIIIIIIIIIIIIII

However, in view of the inportance of the matter, in so
far as the interpretation of Section 34 of the Indian Pena
Code is concerned, we have chosen to express our views in
the light of consistent |egal approach on the  subject
throughout the period of judicial pronouncenents. /'For the
applicability of Section 34 to a co-accused, who i's proved
to have common intention, it is not . the requirenent of |aw
that he should have actually done something to incur the
crimnal liability with the aid of this section. It is now
well settled that no overt act is necessary to attract ~the
applicability of Section 34 for a co-accused who is
otherwise proved to be sharing comobn intention with the
ultimate act done by any one of the accused sharing  such
i ntention.

Section 34 of the Indian Penal Code recognises. the
principle of vicarious liability in t he crimna
j urisprudence. It nmnekes a person liable for action of an
of fence not comitted by himbut by another person<w th whom
he shared the common intention. It is a rule of evidence
and does not create a substantive of fence. The section
gives statutory recognition to the comonsense principle
that if nmore than two persons intentionally do a thing
jointly, it is just the sane as if each of them had done it
i ndi vidual ly. There is no gai nsaying that a conmmon
intention pre-supposes prior concert, which requires a pre-
arranged plan of the accused participating in an offence.
Such a pre- concert or pre-planning may devel op on the spot
or during the course of conm ssion of the offence but the
crucial test is that such plan nust precede the act
constituting an offence. Common intention can be fornmed
previously or in the course of occurrence and on a spur of
nonent . The existence of a comopn intention is a question
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of
i nfe

fact in each case to be proved mainly as a mtter of
rence fromthe circunstances of the case

Dom nant feature for attracting Section 34 of the Indian

Penal Code (hereinafter referred to as "the Code") is the@@
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element of participation in absence resulting in the@@
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mate “crimnal act". The "act" referred toin latter
of Section 34 neans the ultimate crimnal act wth

h the accused is charged of sharing the conmon

ntion. The accused is, therefore, nade responsible for
ultimate crimnal ‘act done by several persons in
herance of the comon intention of all. The section
not envisage the separate act by all the accused
ons for becom ng responsible for the ultimate crimna
If such an interpretation is accepted, the purpose of
ion 34 shall be rendered infructuous. Participation in
crinme in furtherance of the commpbn intention cannot
eive " of sone independent crinmnal act by all accused
ons, -besides the ultimate crimnal act because for that
vidual act law takes care of meking such accused
onsi ble under the other provisions of the Code. The
"act" used in- Section 34 denotes a series of acts as a
le act. Wat is required under law is that the accused
ons sharing the common intention nust. be physically
ent at the scene of occurrence and be shown to not have
auded thenselves from the intended crininal act for
h they shared the common intention. Culpability under
ion 34 cannot be excluded by nere distance. from the
e of occurrence. The presunption of ~constructive
ntion, however, has to be arrived at only when the court
with judicial servitude, hold that the accused mnust
pre-conceived result that ensued in furtherance of the

common intention. A Division Bench of the Patna Hi gh Court
in Shatrughan Patar & Ors. v.. Enmperor [AIR 1919 Patna 111]

hel d
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that it is only when a court with sonme certainty hold

a particular accused nmust.  have pre-conceived or
neditated the result which ensued or acted in concert

others in order to bring about that result, that
ion 34 may be applied.

In Barendra Kumar Ghosh vs. King Enperor [AIR 1925 PC
he Judicial Commttee dealt with the scope of Section 34
ing with the acts done in furtherance of ~the _conmon
ntion, nwaking all equally liable for the results of al
acts of others. It was observed:

. the words of S.34 are not to be eviscerated by
ing themin this exceedingly limted sense. By S/33 a

crimnal act in S.34 includes a series of acts and, further

"act
inte
one’
nmean
t he
acts

i ncl udes om ssions to act, for exanple, an omission to
rfere in order to prevent a nmurder being done  before
s very eyes. By S.37, when any offence is committed by
s of several acts whoever intentionally co-operates in
conmi ssion of that offence by doing any one of those
, either singly or jointly with any other person

conmits that offence. Even if the appellant did nothing as

he

stood outside the door, it is to be renenbered that in

crimes as in other things 'they al so serve who only stand

and

conc
gui |
t oge
W th

wait’. By S.38, when several persons are engaged or
erned in the commssion of a crimnal act, they may be
ty of different offences by neans of that act. Read

ther, these sections are reasonably plain. S.34 deals
the doing of separate acts, sinmlar of diverse, by
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several persons; if all are done in furtherance of a common
i ntention, each person is liable for the result of themall

as if he had done them hinself, for '"that act’ and ’'the act’
in the latter part of the section nust include the whole
action covered by ’'a crimnal act’ in the first part,
because they refer to it. S.37 provides that, when severa
acts are done so as to result together in the comm ssion of
an offence, the doing of any one of them with an intention
to co-operate in the offence (which nay not be the sane as
an intention common to all), nmakes the actor liable to be
puni shed for the commi ssion of the offence. S.38 provides
for different punishments for different offences as an
alternative to one punishment for one offence, whether the
persons engaged or concerned in the comrission of a crinina
act are set in notion by the one intention or by the other."

(Enphasi s suppl i ed)

Referringto the presunption arising out of Section 114
of the Evidence Act, the Privy Council further held:

"As to S.114, it is a provision which is only brought
into operation when circunstances anmpunting to abetnment of a
particular crine have first been proved, and then the
presence of the accused at the conmission of that crinme is
proved in addition;” Abhi Msser v. Lachm Narain [1900

(27) Cal.566]. Abet nent does not in-itself involve the
actual commission of the crine abetted. It is a crine
apart. S. 114 deals with the case where there has been the

crime of abetnent, but where also there has been actua
comm ssion of the crine abetted and the abettor ‘has been
present thereat, and the way in which it deal's with such a
case is this. Instead of the crine being still ‘abetmnent
with circunstances of aggravation, the crime becones the
very crime abetted. The section is evidentiary not
puni tory. Because participation de facto(as this -case
shows) may sonetines be obscure.in detail, it is established
by the presunption juris et de jure that actual ~ presence
pl us prior abetnent can mean not hing el se but participation.
The presunption raised by S.114 brings the case within the
ambit of S. 34.

"(Enphasi s supplied)

The classic case on the subject is the judgnment of the
Privy Council in WMhboob Shah vs. Enperor [AIR 1945 PC
118]. Referring to Section 34 prior to its. amendnent in
1870 wherein it was provided:

"When a crimnal act is done by several persons, each of
such persons is liable for that act in the same nanner as if
the act was done by him al one. ™

it was noticed that by amendment, the words "in
furtherance of comon intention of all" were inserted after
the word "persons" and before the word "each" so as to nmmke
the object of Section clear. Dealing with the scope of
Section, as it exists today, it was held:

"Section 34 lays down a principle of joint liability in
the doing of a crimnal act. The section does not say 'the
conmon intention of all’ nor does it say ’'an intention
comon to all’. Under the section, the essence of that
liability is to be found in the existence of a conmon
intention animating the accused |eading to the doing of a
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crimnal act in furtherance of such intention. To provide
the aid of S 34 successfully, it nmust be shown that the
crimnal act conplained against was done by one of the
accused persons in the furtherance of the comopn intention

of all; if this is shown, then liability for the crine my
be inposed on any one of the persons in the sane manner as
if the act were done by him alone. This being the
principle, it is <clear to their Lordships that comon

intention wthin the nmeaning of the section inplies a pre-
arranged plan, and to convict the accused of an offence
applying the section it should be proved that the crimna
act was done in concert pursuant to the pre-arranged plan

As has been often observed, it is difficult if not
i mpossi ble to procure direct evidence to prove the intention
of an individual; in nbst cases it has to be inferred from

this act or conduct or other relevant circunstances of the
case."

(Enphasi s suppl i ed)

A Ful'l _Bench of the Patna High Court in The King Enperor
VS. Barendra Kumar Ghose [AIR 1924 Cal. 257] which was
| ater approved by the Privy Council dealt with the scope of
Section 34 in extenso and noted its effects from al
possible interpretations put by various Hiugh Courts in the

country and the distinguished authors on the subject. The
Court did not agree with the limted construction given by
St ephen, J. in Enmperor v. Nrmal Kanta Roy [1914 (41)
Cal . 1072] and held that such an interpretation, if accepted,
woul d lead to disastrous results. Concurri ng with
Mooker j ee, J. and gi-vi ng t he section Wi der Vi ew

Ri chardson,J. observed

"It appears to nme that section 34 regards the act. done
as the wunited act of the immedi ate perpetrator and his
confederates present at the time and that the |anguage used
is susceptible of that neaning. The |language follows a
conmon node of speech. In R v.  Salnon [1880 (6) QBD 79]

three nmen had been negligently firing at a mark. One of
them - it was not known which - had unfortunately killed a
boy in the rear of the mark. They were all held guilty  of
mans| aught er. Lord Coleridge, CJ. said: -’ The death
resulted from the action of the three and they are al

liable. St ephen, J. said:- "Firing arifle under such
circunmstances 'is a highly dangerous act, and all are
responsi ble; for they unite to fire at the spot in-question
and they all omt to take any precautions whatever to

prevent danger.

Mor eover, sections 34, 35 and 37 nust be read together
and the wuse in section 35 of the phrase ’'each  of such
persons who joins in the act’ and in section 37 of the

phrase, ’'doing any one of those acts, either singly or
jointly with any other person’ indicates the true meaning of
section 34. So section 38 speaks of ’'several persons
engaged or concerned in a crimnal act’. The different node

of expression nmay be puzzling but the sections nust, |
think, be construed as enunciating a consistent principle of
l[iability. Oherw se the result would be chaotic.

To put it differently, an act is done by several persons
when all are principals in the doing of it, and it is
imuaterial whether they are principals in the first degree
or principals in the second degree, no distinction between
the two categories being recognised.
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This view of section 34 gives it an intelligible content

in conformty wth general notions. The opposing vVview
i nvol ves a distinction dependent on identity or sinmlarity
of act which, if admissible at all, is wholly foreign to the

law, both civil and crimnal, and | eads nowhere."

Approving the judgnents of the Privy Council in Barendra

Kumar CGhose and Mahboob Shah’'s cases (supra) a three Judge@@
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Bench of this Court in Pandurang & O's. V. State of @@

JJJJJIIIIIIIIII

Hyderabad [AIR 1955 SC 216] held that to attract the
applicability of Section 34 of the Code the prosecution is
under an obligation to establish that there existed a conmon
intention which requires a pre-arranged plan because before
a man can be vicariously convicted for the crimnal act of
anot her, the act nust have been done in furtherance of the
comon| intention of all. This Court had in nmind the
ultimate act done in furtherance of the comon intention

In the absence of a pre-arranged plan and thus a conmmon
intention even if several persons simultaneously attack a
man and each one of them by having his individual intention

nanely, the intention to kill and each can individually
inflict a separate fatal blow and yet none would have the
conmon intention required by the section. In a case |like

that each would be individually liable for whatever injury
he caused but none could be vicariously convicted for the
act of any or the other. The Court enphasised the sharing
of the common intention and not the individual acts of the
persons constituting the crine. Even ~at the  cost of
repetition it has to be enphasised that for proving the
comon intention it is necessary either to have direct proof
of prior concert or proof of circunstances which necessarily
lead to that inference and "incrimmnating facts nust be
inconpatible with the innocence of the accused and i ncapabl e
of explanation or any other reasonable hypothesis"., Commobn
intention, arising at any tine prior to the crininal act, as
contenpl ated under Section 34 of the Code, can thus be
proved by circunstantial evidence.

In Shreekanti ah Ramayya Munipalli & Anr.—v. State of
Bombay [AIR 1955 SC 287] this Court hel d: @@
JJJJJIJIIIIIIIIIIIIIIIIIIIIIIIY

"It is true there nmust be some sort of prelinminary
pl anning which may or nmay not be at the scene of ‘the crinme
and which nmay have taken place | ong beforehand, but there
nmust be added to it the el enent of physical presence at the
scene of occurrence coupled with actual participation which
of course, can be of a passive character such as standi ng by
a door, provided that is done wth the intention of
assisting in furtherance of the common intention of them al
and there is a readiness to play his part in the
pre-arranged plan when the tine cones for him to act."

(Enphasi s suppl i ed)

This Court again in Takaram Ganapat Pandare v. State of
Maharashtra [AIR 1974 SC 514] reiterated that Section 34
lays down the rule of joint responsibility for crimnal act
performed by a plurality of persons and even nere distance
from the scene of crinme cannot exclude the culpability of
the offence. "Crininal sharing, overt or covert, by active
presence or by distant direction making out a certain
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neasure of jointness in the commssion of the act is the
essence of Section 34".

In a case where the deceased was nurdered by one of the
two accused with a sharp edged weapon at 10.30 p.m whil e
he was sleeping on a cot in his house while the other
accused, his brother, without taking part stood by with a
spear in his hand to overconme any outside interference with
the attainment of the crimnal act and both the accused ran
away together after the murder, this Court in Lalai alias
Dindoo & Anr. v. State of U P. [AIR 1974 SC 2118] held
that these facts had a sufficient bearing on the existence
of a common intention to nurder.

In Ramaswani Ayyangar & Ors. v. State of Tami| Nadu

[AIR 1976 SC 2027] this Court declared that Section 34 is to@@

JJJJIIIIIIIIIIIIIIIAIIIIIIIIIIIIAIIIIIIIIIIIIAII

be read along with precedi ng Section 33 which makes it cl ear @@

JJJJJIIIIIIIIIIAII

that the "act" mentioned in- Section 34 includes a series of
acts as a single act. The acts conmitted by different
confederates in the crimnal action may be different but al
must in one way or the other participate and engage in the
crimnal enterprise. Even a person not doing any particul ar
act but only standing guard to prevent any prospective aid
to the victins nay be guilty of common- intention. However,
it is wessential ' that in case of ~an offence involving
physical violence it is essential for the application of
Section 34 that such accused nust be physically present at
the actual commssion  of crine for the purposes of
facilitating acconplishnent of "crimnal act" as nmentioned
in that section. In Ramaswanmi’'s case (supra) it was
contended that A2 could not be held vicariously liable with
the aid of Section 34 for the act of other accused on the
grounds: firstly he did not physically participate in the
fatal beating adm nistered by co-accused to the deceased and
thus the "crimnal act" of nurder was not done by all the
accused within the contenplation of Section 34; and
secondly the prosecution had not shown that the act of A2 in
beating PW was comritted in furtherance of the comon
intention of all the three pursuant to a pre-arranged pl an.
Repelling such an argurment this Court held that such a
contention was fallacious which could not be accepted. The
presence of those who in one way or the other facilitate the
execution of the conmon design itself tantamounts to actua
participation in the "crimnal act". The essence of Section
34 is simultaneously consensus of the minds of persons
participating in the crimnal actionto bring about a
particular result. Conviction of A2 under Section 302/ 34 of
the Code in that case was uphel d.

In Rambilas Singh & Os. v. State of Bihar [AIR 1989
SC 1593] this Court held:

"It is true that in order to convict persons vicariously
under S.34 or S.149 IPC, it is not necessary to prove that
each and everyone of them had indulged in over acts. Even
so, there nmnust be material to show that the overt act or
acts of one or nore of the accused was or were done in
furtherance of the conmmon intention of all the accused or in
prosecution of the common object of the nenbers of the
unl awful assenbly." (Enphasis supplied)

Again a three Judge Bench of this Court in State of U P.
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V. Iftikhar Khan & Ors. [1973 (1) SCC 512] after relying
upon the host of judgments of Privy Council and this Court,
held that for attracting Section 34 it is not necessary that

any overt act rmust be done by a particular accused. The
section wll be attracted if it is established that the
crimnal act has been done by one of the accused persons in
furtherance of the common intention. |If this is shown, the

liability for the crine nay be inposed on any one of the
person in the sane manner as if the act was done by him
alone. |In that case on proof of the facts that all the four
accused persons were residents of the same village and
accused Nos.1 and 3 were brothers who were bitterly inimca

to the deceased and accused Nos.2 and 4 were their close
friends, accused Nos.3 and 4 had acconpani ed the other two
accused who were arned with pistols; all the four cane
together in a body and ran away in a body after the crine
coupled wth no explanation being given for their presence
at the scene, the Court held that the circunstances led to

the necessary inference of a prior concert and
pre-arrangenment which proved that the "crimnal act" was
done by -all ~the accused persons in furtherance of their

common intention
In Krishnan & Anr. v. State of Kerala [JT 1996 (7) SC
612] this Court even assum ng that one of the appellants had@@
JJJJJIJIIIJIIIIIIIIIIIIIIIIAIIIIIIIIIIIIIIIIAIIIIIIY
not caused the injury to the deceased, upheld his conviction@@
JJJJJJ33I333339
under Section 302/34 of the Penal Code hol di ng:

"Question is whether it is obligatory on‘the part of the
prosecution to establish comm ssion of overt act to press
into service section 34 of the Penal Code. It is no doubt
true that court |I|ikes to know about overt act to ' decide
whet her the concerned person had shared the comon intention
in question. Question is whether overt act has always to be
established? | amof the view that establishment of a overt
act is not a requirenent of lawto allow section 34 to
operate inasnmuch this section gets attracted when "a
crimnal act is done by several persons in furtherance of

comon intention of all". What has to be, therefore,
established by the prosecution is that all the  concerned
persons had shared the common intention. Court’s ~mnd

regarding the sharing of common intention gets satisfied
when overt act is established qua each of the accused. But
then, there may be a case where the proved facts would
thensel ves speak of sharing of conmon intention: res ipsa
[ oquitur."

In Surender Chauhan v. State of MP. [2000 (4) SCC
110] this Court held that apart fromthe fact that /'there
should be two or nore accused, two factors.-nmust be
established - (i) comon intention and (ii) participation of

the accused in the comm ssion of the offence. If a ' conmmon
intention is proved but no overt act is attributed to the
i ndi vi dual accused, Section 34 will be attracted as

essentially it involves vicarious liability. Referring to
its earlier judgnent this Court held:

"Under Section 34 a person must be physically present at
the actual commssion of the crime for the purpose of
facilitating or pronoting the offence, the comm ssion of
which is the aim of the joint crimnal venture. Such
presence of those who in one way or the other facilitate the
execution of the comon design is itself tantamount to
actual participation in the crimnal act. The essence of
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Section 34 is simultaneous consensus of the m nds of persons
participating in the crimnal actionto bring about a
particular result. Such consensus can be devel oped at the
spot and thereby intended by all of them (Ramaswam Ayyangar
V. State of T.N. 1976 (3) SCC 779]. The existence of a

conmon intention can be inferred from the attending
circunstances of the case and the conduct of the parties.
No direct evidence of conmon intention is necessary. For

the purpose of conmmon intention even the participation in
the conmmission of the offence need not be proved in al

cases. The comon intention can develop even during the
course of an occurrence. (Rajesh Govind Jagesha v. State
of Maharashtra 1999 (8) SCC 428). To apply Section 34 |PC
apart from the fact that there should be two or nore
accused, two factors nust  be established" (i) conmon
intention, and (ii)  participation of the accused in the

comm ssion of an offence. |If a conmon intention is proved
but no overt act is-attributed to the individual accused,
Section 34 wll be attracted as essentially it involves
vicarious liability but if participation of the accused in
the crime is proved and a comon. intention is absent,
Section 34 cannot be - invoked. |In every case, it is not
possi ble to have direct evidence of a comon intention. It
has to be inferred fromthe facts and circunstances of each
case." For appreciating the anbit and scope of Section 34,

the preceding Sections 32 and 33 have always to be kept in@@
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nm nd. Under Section 32 acts include illegal om ssions. @
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Section 33 defines the "act" to nean as well a series of
acts as a single act and the word "om ssion" denotes as well
a series of omissions as a single om ssion. The distinction
between a "common intention" and a "sinmilar intention" which
is real and substantial is also not tobe lost sight of.
The comon intention inplies a pre-arranged plan but in a
given case it may develop at the spur of the nonment in the
course of the conmssion of the offence. Such common
intention which developed at the spur of the nonent is
different fromthe sinmilar intention actuated by a nunber of
persons at the sane tine. The distinction between "comon
intention" and "simlar intention" —nmay be fine but s
nonetheless a real one and if overlooked my lead to
m scarriage of justice.

After referring to Mahboob Shah’'s case (supra) this
Court in Mohan Singh & anr. vs. State of Punjab [AIR 1963
174] observed, it is now well settled that the comon
intention required by Section 34 is different fromthe same
intention or simlar intention. The persons having simlar
intention which is not the result of pre-concerted plan
cannot be held guilty for the "crimnal act" with the aid of
Section 34. Similarly the distinction of the words used in
Section 10 of the Indian Evidence Act "in reference to their
common intention” and the words used in Section 34 "in
furtherance of the common intention" is significant.
Wher eas Section 10 of the Indian Evidence Act deals with the
actions done by conspirators in reference to the common
object, Section 34 of the Code deals with persons having
comon intention to do a crimnal act.

In State through Superintendent of Police, CBI/SIT vs.
Nalini & Os. [1995 (5) SCC 253] Brother Thomas,J. in his
judgrment dealt with such a proposition in paras 107 and 108.

However, in this case on facts, the prosecution has not
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succeeded in proving that A3 Pavitri Devi shared the common
intention with the other two accused persons, one of whom
was her husband and the other her brother. It has come in
evi dence that when the wi tnesses reached on the spot, they
found the said accused standing on the road whereas the
ot her accused were busy committing the crime inside the
house. The exaggerated version of PW regarding the
participation of Pavitri Devi by allegedly catching hold of
his nmother’s hair cannot be accepted as PW 1 and 2 have not
supported the aforesaid version. The High Court was,
therefore, justified in holding that Pavitri Devi, A3 did
not share the comon .intention with the other accused
per sons. By her nere presence near the place of occurrence
at or about the tine of crine in the absence of other
evidence, direct or circunstantial, cannot hold her qguilty
with the aid of Section 34. But in case the prosecution had
succeeded in proving on facts of her sharing of conmon
intention. with Al and A2, she could not be acquitted of the
charge! framed against her only on the ground that she had
actually " not done any overt act. The appeal of the State
filed against Pavitri Devi-has no nerit and has thus rightly
been di sni ssed by Brother Thomas, J.




