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For the petw Mr. Naresh K Sharma, Advocate.
F spondents: Mr. Lokender Paul Thakur, Senior
Panel Counsel, for respondent No.1.
Mr. Ashok Sharma, A.G with Mr.
¢ Hemant Vaid and Mr. Hemanshu
X Mishra, Addl.A.Gs with Mr. Vikrant

Chandel, Dy.A.G for respondents No.2
and 3.

Mr. Sanjeev Kumar, Advocate, for
respondent No.4.

Sureshwar Thakur, Judge.

Since all the writ petitions involve common questions
of law, hence all become amenable, for, a common verdict

becoming rendered thereon. However, only Annexures borne in
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CWP No. 2363 of 2020 are being alluded in this verdict n the
<&

file of other writ petitions, common thereto thoug ecially

&

assigned Annexure numbers exist.
2 Application(s) being CMP »@%704 2020 in CWP
No. 2644 of 2020 and CMP No. 7703@2 n CWP No. 2363 of
2020, are, allowed and the ap@@(s) erein, are, ordered to be
r%dent(s).

3. The writ petitionets, belong to the BPL category (non-
SC/ST/OBC)- I@te of Himachal Pradesh, through, an

advertisem odied in Annexure P-7, advertised, for, the

impleaded as intervener(s

relevant purpose, the enumerated therein posts, of, TGT (Arts),

on-Medical), and, TGT (Medical). In all the afore

ertised posts, vis-a-vis, the category appertaining, to,
Economically Weaker Section (for short “EWS”), 39 posts became
reserved, against advertised post(s) qua TGT (Arts), 18 posts
became reserved against the advertised post(s) qua TGT (Non-
Medical), and, 13 post(s) became reserved against, the, advertised
post(s) qua TGT (Medical). However, in the note written, in the

afore Annexure, an echoing is borne, vis-a-vis, those candidates,
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belonging to unreserved BPL category, being not require ubmit
<&
any Income, and, Asset certificate, rather theirs becomingleligible

for being considered, for, selection, in, e<>categ0ry

appertaining, to, the afore unreserve osts, “wvis-a-vis, EWS

category (non-SC/ST/OBC), merelyr uction, of, a BPL

Certificate duly countersigned%e Block Development Officer,
besides upon a non-SC/S &cer ificate, becoming issued by the

competent authority co
counsel, appearing for the petitioners, has
expressed sistance, to, the afore merger of BPL

@“/QBC category), into, the larger nowat contemplated

, of, EWS, and, has strived, to, restore the hitherto

O
ation, as, exclusively made qua BPL category, hence

% belonging to non-SC/ST/OBC category, as, the earlier hereto

reservation, as, was in operation, prior to the issuance of afore
Annexure P-7, hence, validly made BPL family(ies) aspirant(s)

rather, to, exclusively fall within the domain, of, EWS.
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5. The afore reservation, as, 1S mete the
non-SC/ST/OBC category, of, EWS hence in Annexure , 1S, 1In
pursuance to Annexure P-5 (notification of 11.6.20 <

6. The afore resistance, as 1s\‘with utmost vehemence
expressed before this Court, by t rned counsel, for the

petitioners, 1is, anvilled up the trite ground (i) qua the

enlargement of EWS cat %s) rather by the State of Himachal

Pradesh, through Annexures P-5, and, P-7, for, theirs
becoming ed e benefits of reserved posts qua them, (i1)
moreso, on of, a higher per annum income borne in a sum of

cs, than, the one previously in prevalence, in as much, as,

itherto per annum qualifying income, of, the apposite BPL
(EWS category) being pegged, at, Rs.35000/-, (ii1) perse
whereupon(s), earlier, upon, evident per annum income, of,
Rs.35,000/- becoming sourced, from, all resources, hence entitled
any aspirant, to, fall within, the, EWS category, and, also his/her
became entitled, to, exclusivity of benefits, of reservation made qua
therewith, (iv) whereas, with the afore ceiling appertaining, to, per

annum income upon, becoming nowat increased, to, a per annum
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sum up to Rs. 4 lacs, as, is embodied in Annexure hence
<&
makes, visible bespeakings, vis-a-vis, the apposite escalation(s) in

income criteria, happening in a shift short manner dthe afore

escalation, in, the apposite income criterid;, being beth arbitrary and
families, alone merited inc% within the ambit, of, the
constitutionally valid ca g%@&of WS, (vi) besides the extant

subsuming therewithin(s).of/persons, with, a higher income, with

discriminatory, in as much, as, th ial’ category, of, BPL

aspirants’ e holding the afore pegged income, rather
there-throu ting or constituting a constitutionally invalid
C in, the insegregable class of EWS, nor the earlier made

& exclusive reservation qua BPL families, not meriting

enments, of, constitutional merit, as, the, afore holds no nexus,
with, the constitutional objective, of valid reservation(s), in public
employment, being meted to, no family, other than a BPL family
category aspirant.

7. The writ petitioners, on, anvil of rules, existing prior to
the issuance, of, Annexure P-5, in as much, as, thereat non-SC/ST/

OBC and BPL certificate holders, alone became entitled to the
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prescribed per-centum, of, reservation, in public employ make
espousal(s), vis-a-vis, the constitutionally sacrosanct hithefto rule,
not warranting any dilution, as has occurredy thr issuance of
Annexure P-5. In nutshell the learned sel for the petitioners,

espouses for setting aside, of, Anne— ; and, of P-7, rather,

conspicuously on the ground, their lIegitimate expectation(s) in
public employment, o g%, of, Annexure P-5 becoming
jeopardized. @

8. S@Himachal Pradesh, filed a detailed reply, to
the writ petiti and, has there-through strived to validate the

1S ce.of Annexure P-5, and, also the tandem therewith, issued

ertised notice, as, becomes embodied in Annexure P-7. The
ence of the reply meted to the writ petition is encapsulated, in,
the afore Annexure(s) being constitutionally valid, and, theirs
becoming rested, upon, valid exercising(s), of, constitutional
discretion by the State of Himachal Pradesh. A specific contention,
1s, also embodied therein qua the broadening, of, the category, of,
BPL certificate holder(s), into, a large category, of, EWS

(non-SC/ST/OBC), through, the apposite income criteria being
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enhanced, up to Rs.4 lacs per annum, not undoing, the it, of,
reservation earlier meted even to BPL certificate holders; rather, a,
mere expansive swathe of population, also,<hen ith” minimal
incomes’, being validly created, for ‘hence benefits of
reservation(s), on, the constitutional @os ct pedestal, of, sub

Article 6, of, Article 16, of, Constitution of India, becoming

,@posﬁe category, of, EWS.

meted, to all, hence, falli

9. Moreov so contended that since, from the
hitherto 8% rese , as, contemplated, for, BPL certificate
holder(s), r tantly, a, 10% reservation, to, EWS becomes

Cc mplated through Annexure P-5, hence, for direct recruitment

ass I, II, III and IV posts, necessarily hence in obvious
sansion, of, category(ies) of posts, where-against reservation(s)
became earlier contemplated, exclusively for BPL certificate
holders (non-SC/ST/OBC), in as much, as, only qua class IV posts,
reiteratedly there-through, the, apposite beneficial category
becoming enlarged, in, both expanse and size (1) thereupon, the
extant increase(s) in the per centum of reservation(s), and, also

increases in number of reserved posts, hence would ensure accruing
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of proportionally increased size(s), of, the constitutionally

<&
sacrosanct reservation(s) hence becoming meted to , than,
occurring earlier, (i1) whereupon, also the proporti i%crease(s)

or inclusion(s) of, other persons, th BPL “aspirants, merit
condonation. Significantly, hence it ome pointedly averred,
in, the reply, that, the afore mérger or inclusion, is, constitutionally

valid, and, also has a ke &bep nexus, with the constitutional

objective, in as
reservation ol
aspiring to recipient(s) thereof, on, anvil of minimum or

income, (1) thereupon, the added category, of, persons

efittingly becoming qualified, as, EWS, to, hence compete
swith BPL certificate holders, for, all being considered for
selection and appointment, vis-a-vis, the advertised posts.

10. Before proceeding to analyze the vigor, of, the afore
strived contention, addressed before this Court, by the learned
counsel for the petitioners, and, by the learned Advocate General, it
1s deemed imperative, to, go through, the relevant parameters, as

become contemplated, in clause 3, of, Annexure P-5, (i) a reading
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...10...

whereof unearths or unveils, vis-a-vis, an echoing bei oudly

voiced therein, vis-a-vis, a person holding, an annual inecdéme upto

Rs. 4.00 lacs, hence becoming eligible for bei d,Qco, avail,
the, benefit, of, reservation made, vis-a‘vis, E category, and
afore income being construable alo income(s) sourced

from salary, agriculture, bus1 s, profession etc. Further more,
dehors, the afore nowat 0 ated apposite EWS qualifying
criteria, vis-a-vis, r annum income, up to Rs.4.00 lacs,
rather upo concerned, holding more than one hectare,
of, agricult in rural areas, and, 500 M? land in urban areas;

0 sidential flat/house of more than 2500 square feet in

urban areas, rather rendering him self ineligible, besides upon
clonging, to, a family of income tax payee(s), or, upon, any, of,
his family member(s) being, in, regular/contractual employment, of,
the Central Government, State Government, Board, Corporations
and autonomous bodies and public Sector undertakings etc, (i)
thereupon, also his/her acquiring ineligibility, for, being construable
to be fall, in, the EWS category. Moreover it has also become

qualified, that, the property held by the family of the aspirant in
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different locations or different places/cities, being am e, for

being clubbed, for, determining EWS category, besides, theéaspirant

concerned, his/her parents, and, siblings below-the £18 years,
as also his/her spouse and children, b the age of 18 years
becoming declared to be the family, o spirant.

I11. Further more, along-therewith, a, comparative study, of,

the parameters/indicators aﬁ&xtaming to entitlements qua BPL

certificate(s) holders (non-SC/ST/OBC), is, also imperative, and,

in July, 20 / notification whereof, has come to be placed on

the requisit er become embodied, in, a notification issued

the learned Advocate General, relevant paragraph

0 , 1S, extracted hereinafter.

X “ gqel WRGR I e frT
TRAT THoTHoS0—120 /2012—13 (98)—3MRoSo8Io— f&i® s, 2018

ez

RTUTS feArael geer TR @ X@r | g I8 arel gRart (flo Wlo Telo) &

I B gfhar # iR e URSRIAT M & 35w W s9 favmr @ um faAie
29—01—2007 9 21—03—2013 gRT NI feen—fadent # fa=faRad deem o= @ agy
WP ga aRd g—

@)  UAF dlo Yo Ydlo URAR & JRIAT | IH dard g1 FfalRad fawgaii w =von o=
(Affidavit) ur<t far Srgam—
B W IRaR & U 2 TaeIR 9 SuTer AR g A1 1 BRIR | wareT Rifed 9@
Tl E |
R IRIR & U B9 & oY sMye W UhR &1 yadt /91 ol ') A8 2
- TRT URAR IR E] <l & |
SR RIR BT 9T, YeE, W, ARy, Folgyl a1 a9 afe ¥ A @i oma
Ho 2500 /— o W AfIH T T |
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G120

LR IRAR ¥ P TG ARBRY AIBR 3ffAT IR RGN Ap H W T
e W PRI T8l 2 | S
@)  uI®H dlo Yo Tddo URAR & HH A HH Yo U Acd &l (Rraw 0 ay @
IR A 3P AGRIN) FBHT el IS AV IGHTR TR 3T ) ¥ UP
9§ ¥ B W B 20 T BRI e Afard B At B 4 W B gl A
PR UTan, 1 U 9T §RT U URaR &7 A dlo Wo Ta ﬁ%?\—rrrwrrl
) dlo dlo Tedlo URAR & &H A HH [H UH A SUTAR JTIOT
PITST AT AT ML TTHIOT  SToffdhT RIRIE R MU HRNERI
gFfad o< grfi |
@ Al dlo dlo Telo URAR BT Plg WS 3T _YRAR &Y ¥ A1 TH &S B 8q
UM G H IS HRAT & ol S 3[avel BT AT 3 qUT qH dlo
ﬁoWoQﬁﬁWﬂﬁﬁﬂTWﬁﬁﬂT ?ﬂ"ﬁzﬂweﬁoﬁoQﬂozﬁ
oI 31T URAR A2T AT ST |
SRIFd & IrfaRad a8
(1) AT I gEmd el o Udh S OWOﬁ:@[%\'WWWEﬁé}[o
Yo Udlo URART & Ted B WWB@W@@@WWW

H qd oEfed ded & WHGUId, §ieT S a1 et @usl g el &1 dlo dlo Telo
@I gaad &1 =] dlo qad I UErEl Bl iedsd gg [9uT g1 ey
3T / AT STRIATT |

) favmT ol H e AIE H B drell UTH 9T @ UYH d86 H UM gErad

@1 dlo\Wo Telo B! gHle gRAfed &1 S |

AT R

(STo 3TRo o &),

afea @rr e vd uaio JTeT),
feArae U WeR, Rer—2

A perusal thereof, discloses qua though there occurs
hereln a prescription, vis-a-vis, necessity of any BPL aspirant
concerned (a) holding an income, upto, Rs.2500/- per month (b) the
land holding of his or her family, vis-a-vis, un-irrigated land being
up to 2 hectares, and, irrigated land up to 1 hectares (c) his or her
family not residing in urban area like pakka house, (d) any member
of his or her family being not an income tax payee (€) any member

of his or her family not holding public employment either in
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...13...

permanent or in a contractual capacity. A further readi erec<>>f
unveils, vis-a-vis, alike the apposite income criteria conteniplated in
Clause 3, of Annexure 5, an apposite income_cri %ecoming
also contemplated, in, the notification, July, 2018, excepting
limits thereof, and, in both, the appos Q ome criteria, becoming
prescribed, to, assume no re nce upon, the aspirant’s family
holding, prohibited sizes ed or immovable assets, as, become
respectively embodi @Xure A-5, and, in the notification, of,
July, 2018.

13. er, another similarity which occurs, inter-se,

bothi(th tification of July, 2018, and, clause 3 of Annexure P-5,

oxf

similarity(ies) inter-se the notification of July 2018, wherethrough,

1s-a-vis, an aspirant concerned, or, the family of the aspirant

¢rned, not, being an income tax payee. The afore

the category of BPL became created, and, clause 3 of Annexure P-
5, does prima-facie, ensure, vis-a-vis, the happening(s), of,
enlargement(s), or, broadening(s), of, EWS category, hence
enshrined, in, Sub Article 6 of Article 16, of, the Constitution of

India, as, a constitutionally valid category, acquiring constitutional
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...14...

merit besides concomitantly, the, exercising(s), of, osite
executive discretion becomes not amenable to judicial ew, (1)
significantly, and, amplifyingly, the, exercising o id ‘executive

discretion, appears to ensue, from its meteing deference, vis-a-vis,
the monetisable value(s), of, the imm assets/land holdings, of
an aspirant concerned, than an rzcto sensu pegging(s), of, income
upto Rs. 2500/- per 11) perse whereupon(s) earlier an
aspirant staked claim @ being both a befitting BPL family

ed exclusivity, of, her/his hence falling

member, and, ls
within the of EWS, (ii1) as, thereupon(s), prima-facie the
mandat sub Article 6 of Article 16 of the Constitution of India,
mes meted valid deference, rather than suffer inapt
ullification (iv) emphasisingly, the, leading valid factor in the

making of the impugned notification, is grooved, in the consequent

therewith economic necessity(ies), arising from passage, of, time

since then upto now, hence bringing inflationary pressure upon an
income higher than Rs.35,000/- per annum, with the apt corollary,
vis-a-vis, the earlier economically empowered section(s) of society,

becoming alike BPL certificate holders, rather marginalized, in,
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..15...

terms of monetisable resources, thereupon theirs also miri%
eligible through economic necessity, for staking , for,
reservation, as, nowat made qua EWS catego %

14. Even otherwise, the apposite stitutional mechanism,

1s enjoined to assume or enjoin the vi ,«dynamism becoming

imparted thereto, than any Cunwanted staticity, hence, upon,
imparting(s), of, constitu 'o%ynamism, to, the apposite norms,

does validate, the incl f all afore nowat included persons,
within the eof EWS, (i) as all fall within, the,
constitution id area/zone thereof, (i1) given there-through(s)

not only.economic necessity, arising from efflux of time, since the

& @( g, of, the earlier notification, vis-a-vis, the issuance, of, nowat
No cation, has become meted deference, (111) but also the
Executive has struck the apposite balance inter-se all competing
interest(s) appertaining, to, constitutional norms/considerations, vis-

a-vis, all marginalized or economically weaker sections of the

society, deserving inclusions within the constitutional ambit of

EWS.
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..16...

15. Further thereonwards, there are, stringent 'bitixg
restrictions, cast in Annexure P-5, upon, an aspirant, whes¢ family
income though from all sources, is, Rs. 4.00lacs n%um, for,
hence, his though perse there-through deserving inclusion, in, EWS

category, (1) in as much, as, upon th the aspirant, upon,

evidently owning or possessm ore, than 1 hectare of agricultural
land, in rural areas, and, 50 land in urban area, or, residential
flat/house of more @square feet in rural/urban areas, (i1)
whereupon afore exclusionary prohibitive clause(s)

becoming thereupon, the, aspirant becoming estopped to,

is, claim, for, inclusion, within, EWS category, (iii)

prior thereto opening(s) of clause 3. The afore prohibited sizes,
of, landed assets, or, of, immovable assets, if held, by any aspirant,
hence renders the relevant income criteria, to, become irrelevant. In
aftermath, in the valid exercising(s) of discretion, by, the State of
Himachal Pradesh, it appears it becoming well guided, by, the
monetisable quantum, of, the afore holdings in as much, as, upon

the monetisable landed assets or immovable assets, of the aspirant
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being beyond Rs. 4.00 lacs, hence his becoming constitutionally
<&

disqualified, for, becoming reckoned, as, an EW spirant.

Necessarily hence the afore necessity, of, size et annum
income, 1s, a well calibrated mechanism, for, making an apt
determination, of, economic Ww r economic dis-

empowerment, of, any aspi%%hereupon, the exercise, of,
r

executive discretion beco &%e

impropriety, and, eV itutional illegality.
th t may, even qua BPL certificate holders
(non-SC/S , upon, the size of the land holdings, in, as much,

S5 of the irrigable land, being beyond 1 hectare, and, vis-a-

, of, any vires, of, malafides or

on-irrigable land being beyond 2 hectare, are cast, as fetter(s),
xg ast, an aspirant seeking BPL status, (1) dehors, the income
criteria with the apposite ceiling limit becoming accomplished. In
the face, of, the afore evidently proven exclusion(s), hence
emanating from the afore respective prohibited size(s), of, land
holdings, as, held by any BPL aspirant, though, would render the
latter to be not a member, of, a BPL family, (i1)) however,

thereafter, upon, monetisable values, of, his apposite prohibited
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...18...

size(s), of, land holdings, hence falling within the rea f, t}g
limit, of, income prescribed, vis-a-vis, the nowat created EWS
category, would rather eligiblise the appositeBP '1§> aspirant,
to, avail the benefit of reservation d, in;~the 1mpugned
notification, qua, EWS category, (i1 efrom, obviously, there
1s neither any absolute exclusi of any BPL family member nor

prima-facie any inference, f any invalid discretion, being

exercised is dlrawab:ii exclusivity of reservation accruing,

upon, an a g per mensem income, of, Rs. 2500/-, can
beget con ional condonation, nor, can become the valid
touchst for, invalidating the impugned notification, (ii1)

eponderantly, also when through(s) the size, of, reservation, as,
the categories, of, posts, where-to-which, it becomes
applicable, does give leverage, even, to, a BPL family aspirant
rather holding an income, of, only upto Rs.35,000/- per annum, to,
compete alongwith other categories nowat included within, the,
EWS category.

17. In other words, the, prohibited monetisable value, of,

land holdings, of any BPL aspirant, though when may exclude any
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BPL aspirant, to, claim the benefits, of, the hith EWS

<&
reservation, (i) whereas, upon the apposite monetisable value
thereof, arriving upto Rs.4.00 lacs, as, is the per n@, limit of

income hence enhanced, from, the hitherto per annum limit of

income, of, Rs. 35000/- rather would ify the apposite excluded

BPL family aspirant, to, avail benefits, of, reservation, vis-a-vis,
EWS category, (1) and, whe %&)re per annum income, is, the
main criteria, vis-a-vis; inancial year prior to the year of
application t@on, on the afore parameter(s), a palpable

uniformity, ualization occurs, inter-se persons falling within,

the,\domain of clause 3 of Annexure P-5, with those aspirants who

N

brought equalizations, hence, bolsters an inference qua it becoming

d excluded from the category, of, BPL, and, who become nowat

nded within EWS category (ii1) whereupon, obviously the afore

founded, upon, valid exercising(s) of discretion, by the executive.
Moreover, therethrough hence the largest swathe of economically
marginalized befitting population, also deserving, to, fall within the
constitutional category, of, EWS, becoming validly benefited, (i)

besides there-through an assimilation(s) therewithins, of, the afore
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...20...

hitherto category of BPL aspirant, anchored, upon, inco iteri<a>,
also happening (i1) besides, the afore assimilation, does render
the broadened category of EWS, to become dnvahi s%regated,
from, the hitherto BPL category, metely, on, ‘income criteria.
Moreover, the afore merger through @ e mode, of, BPL family

aspirant hence also nowat comitantly ensures subsumings

therewith, hence, conspi ug%/ within the larger category, of,

economically mar milies contemplated in clause 3 of
Annexure on, the afore merger hence becomes
constitution ritworthy, (a) as, any BPL aspirant also becomes
facilitat to, avail the benefits, of, the extant reservation.

ificantly with the mode of merger/inclusion of BPL family
ant, into the larger category, of, economically marginalized
families, becoming well founded, upon, the legitimate mode,
contemplated in clause 3 of Annexure P-5, (a) in as much, as, both
on the parameter(s) of size, of, income and also, on, the
parameter(s) of monetisable values, of, immovable assets, (b)

whereupon, the afore adopted mode, of, apposite merger, becomes a
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constitutionally valid or a constitutionally sacrosanct ion or
<))

merger, as, the case may be.

18. Be that as it may, for the afore inferen ogclusion,

being firmly rested, on valid constitutional touchstone(s) hence

permitting judicial review, of, An <5, and, of P-7, it

becomes, incumbent, for thisCCourt, to extract the relevant and
o

permissible domains wi ig%bl s’ whereof, the exercise of

wherein trite underlining(s) are echoed, vis-a-vis, the apposite
constitutional fetters, operating hence against or carrying leanings,
vis-a-vis, affirmative exercise of judicial review, in as much, as,
the exercising, of, apposite judicial review, upon, the decision
making process or the making of executive discretion or the

exercise of discretion, being illegal, (iii) and, the foundation of
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illegality, as, a source, of, striking down executive action; 18, ultra
<&

vires, errors of law and, onerous conditions, imprope rpose,

relevant and irrelevant factors, acting in ba authorized

delegation, failure to act etc. (ii1) proced impropriety, breach of
natural justice, and, vice of capric lafides, ingraining the
exercise, of, executive acton, and, also upon, legitimate
expectation(s) becoming rg%d. Further thereonwards. it also
becomes encapsulated therein, vis-a-vis, the afore “wednesbury”
test, hence po g the making, of, judicial review, of,
executive @s), rather nowat also inching towards, the more

0 us.'doctrine of necessity, and, proportionality, (i) and, the

ative bench marks thereof being encapsulated in paragraphs
28 thereof, (i1) and, obviously a reading of the hereinafter
extracted paragraphs, makes vivid echoings, vis-a-vis, both the
proportionality test, as well, as, the “wednesbury” principle,
continuing to co-exist, and, finest difference, inter-se both being
comprised, in, proportionality test, becoming applicable, upon,
violation of human right, (ii1) and, or upon breach, of, fundamental

rights rather evidently surfacing, (iv) whereas, “wednesbury”
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principle, becoming attracted more on domestic anci,>
obviously, when there is violation of citizens ordinary< rights.
Consequently, hence, the proportionality princi $“not yet
replaced wednesbury principle, rather the re principles
coexist, hence in the afore factual tou e(s). Thereupon, upon

applying the afore tests her@&the executive, has reasonably
0

e&, , inclusion of a larger swathe,

section of population, in, the EWS

balanced the economic n

of, economically margi
category (non=SC C category) than existing earlier (1) and,
thereupon, re striking of balance, inter-se, the respective

Cc eting claims, vis-a-vis reservation within EWS category, of,

s, hence, in, both the notification of July, 2018, where-
Nhr gh the category of BPL families became created, and, of,
persons, borne in the extant notification, who validly benefit,
from, the hitherto upper limit of income criteria hence becoming
enhanced, does find, its befitting constitutional bedrock.
Necessarily also hence, thereupon, the necessity of inclusion(s)
thereof(s), within EWS category, becomes well conceived, hence

for the requisite purpose. Since the holistic constitutional virtue
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behind sub Article 6, of, Article 16 of the Constitution o 1a, 1S
<&

fully achieved, thereupon, hence the impugned notificationiy cannot

be deprecated. Moreover reiteratedly also when t ‘the afore
notification, the executive has meted erence,. vis-a-vis, the
doctrine of necessity, in as much, as, ugh-the afore escalation

of per annum income, from, t 1thert0 per annum income of Rs.

35000/-, it has definitely, <&merged therewithin, a large, and,

expansive swathe, o on, within, the EWS category (Non-
SC/ST/OBC); thereupon reiteratedly, also the apposite
striking, o ce has become meted the most befitting

(11)) whereupon both the afore apposite tests become

, conspicuously, when no material, vis-a-vis, vices, of,

1des or illegalities, rather seeking into the decision making

processes, hence has made any appearance. Consequently, this
Court refrains to exercise its power of judicial review, for, setting

aside the impugned Annexures.

“22. Judicial review conventionally is concerned with the question
of jurisdiction and natural justice and the Court is not much concerned
with the merits of the decision but how the decision was reached. In
Council of Civil Service Unions Vs. Minister of State for Civil Service
(1984) 3 All ER 935 the (GCHQ Case) the House of Lords rationalized

the grounds of judicial review and ruled that the basis of judicial review
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the law that regulates his decision making powers and

to it. Grounds such as acting ultra vires, error

bias, the duty to act fairly. itimate expectations, failure to give
reasons etc.

23. The gro of “\rrationality takes in Wednesbury
unreasonablenes pounded in Associated Provincial Picture Houses

orporation (1947)2 All ER 680, Lord Greene

would in law come to it. In GCHQ Case (supra) Lord Diplock fashioned
e principle of unreasonableness and preferred to use the term

irrationality as follows:

"By ‘irrationality' I mean what can now be succinctly referred to as

"Wednesbury's unreasonableness", ....... It applies to a decision which is

so outrageous in its defiance of logic or of accepted moral standards that

no sensible person who had applied his mind to the question to be

decided could have arrived at it."

24, In R. v. Secretary of State for the Home Department ex parte

Brind (1991) 1 All ER 720, the House of Lords re-examined the

reasonableness of the exercise of the Home Secretary's discretion to issue
a notice banning the transmission of speech by representatives of the Irish
Republican Army and its political party, Sinn Fein. Court ruled that the
exercise of the Home Secretary's power did not amount to an
unreasonable exercise of discretion despite the issue involving a denial of

freedom of expression. House of Lords however, stressed that in all cases

Downloaded on - 02/10/2022 12:28:35 :::CIS



...26...

proportionality are more precise and more

grounds of review and went on to o

between the two:-

(1) Proportionality may require the reviewing Court to assess the

balance which the decisiefy’ mak struck, not merely whether it is

within the range of ratiena easonable decisions.

(2) Proportionalitytest go further than the traditional grounds of
much \ag-it/may require attention to be directed to the

ded to interests and considerations.

ened scrutiny test is not necessarily appropriate to the
human rights.
n also felt most cases would be decided in the same way
whatever approach is adopted, though conceded for human right cases
roportionality is the appropriate test.
26. The question arose as to whether doctrine of proportionality
applies only where fundamental human rights are in issue or whether it
will come to provide all aspects of judicial review. Lord Steyn in R.
(Alconbury Development Limited) v. Secretary of State for the
Environment, Transport and the Regions (2001) 2 All ER 929 stated as
follows:-
"I consider that even without reference to the Human Rights Act, 1998
the time has come to recognize that this principle (proportionality) is
part of English administrative law not only when Judges are dealing
with Community acts but also when they are dealing with acts subject to
domestic law. Trying to keep the Wednesbury principle and
proportionality in separate compartments seems to me to be unnecessary
and confusing".
Lord Steyn was of the opinion that the difference between both the

principles was in practice much less than it was sometimes suggested
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and whatever principle was applied the result in the case was the same

27. Whether the proportionality will ultimately supersec

Lord Justice in R. (Association of British Civilian Internees: Far Ea

Region) v. Secretary of State for Defence [2003]

follows:-
"We have difficulty in seeing what jus ion therevnow is for
retaining Wednesbury test ..... but we consid at it is not for this

Court to perform burial rights. The nuing  existence of the

Wednesbury test has been acknowledge House of Lords on more
than one occasion. A surv the various judgments of House of
Lords, Court of Appealsetc. wo veal for the time being both the
tests continued to co-éxist."

28. The p

glish Administrative Law is that both the
and proportionality continue to co-exist and
test is more and more applied, when there is
man rights, and fundamental freedom and the
finds its presence more on the domestic law when there is
violations of citizens ordinary rights. Proportionality principle has not so
far replaced the Wednesbury principle and the time has not reached to

ay good bye to Wednesbury much less its burial.”

Moreover, the, Hon’ble Apex Court, in, a judgment

cred in a case titled as Basic Education Board UP versus
Upendra Rai (2008) 3 SCC 432, has made an expostulation of law,
vis-a-vis, Courts being prohibited, to, interfere with the policy
decision of the Government, unless, it is in violation of some
statutory or constitutional provision, (i) whereupon(s) there is no
necessity hereat, for this Court, to, exercise its power of judicial

review, as, for all the afore reasons, the, decision making processes
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involved in the making of Annexures P-5 and P-7, henig
constitutionally sacrosanct, and, also constitutionally invielable.

20. Significantly vis-a-vis the merger, whi s%appened
and occurred hereat, the Hon’ble Apex> Court in a judgment
rendered in a case titled, as, Indian fficers’ Assn. Versus
Indian Airlines Ltd and others alongwith connected matters,

g&grap 46 thereof, paragraph whereof

ence cast an expostulation of law,

(2007) 10 SCC 684, has i

stands extracted herein

1ssible for Courts of law, to, in the exercise

ional power, of judicial review, to, rip apart or

disintegrate the apposite merger, upon, the apposite merger became

ed, upon, any constitutional valid policy besides therein, it
N ,-become mandated, that, any arguments of inequality or vis-a-
vis unreasonable classification, being a meritless ground, to, strike
down, any, policy decision.

“46. . In_S.P. Shivprasad Pipal vs. Union of India &
Ors. [(1998) 4 SCC 598] Mrs. Sujata Manohar, J. took into

consideration that prior to the merger of the three cadres, the
Cadre Review Committee recommended the merger of three
cadres/services which Committee was headed by Cabinet
Secretary and had members of various other Ministries such as

Secretary Labour, Finance, Department of Personnel, Law and
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Defence. These recommendations were approved by the Cabine

and it is thereafter that the Rules were framed which Rules W€

noted that a detailed exercise was done to €
injustice takes place to any of the mergi dres.

Judge then went on to note that the salary strusture was similar

in three cadres by 1987. The qualific4 re also almost the

same in all the three merging cadres. earned Judge also
further noted that the co ion of a unified cadre was in
public interest and henc e merger could take place. The

learned Judge went-on to

"Hence the merger to ce. Since this is essentially a matter

osing promotional avenues."

Learhed Judge found no fault with the policy decision and in

act went on to hold in para 19 of the judgment as under:

"However, it is possible that by reason of such a merger, the
chance of promotion of some of the employees may be
adversely affected, or some others may benefit in consequence.
But this cannot be a ground for setting aside the merger which is

essentially a policy decision. This Court in Union of India v.

S.L. Dutta examined this contention. In SL Dutta a change in
the promotional policy was challenged on the ground that as a
result, service conditions of the respondent were adversely
affected since his chances of promotion were reduced. Relying

upon the decision in the State of Maharashtra vs. Chandrakant

Anant Kulkarni this Court held that a mere chance of promotion

was not a condition of service and the fact that there was a
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reduction in the chance of promotion would not amount to

change in the conditions of service." <&

We do not think anything more is required to be said

the three decisions relied upon by the learned counsel.”

21. The afore trite underlining, as, beco 1es, borne therein,

is, rather with aplomb applicable he@ -vis, merger of the

hitherto BPL category, into th@ gory of EWS, especially
when the afore merger al&e alidly assimilate therewithin,

even, the, hitherto catego f BPL, through, the income limit,
being enhan frerto income of Rs.35000/- to Rs. 4.00 lacs

hence drawn frony all sources.
2 This Court, for, all the afore stated reasons, deems it not
. to~exercise its power to judicial review, to, invalidate the
N ed Annexures, yet, the further reason(s) for this Court, not
approbating, the arguments addressed by the learned counsel for the
petitioners, 1s, founded upon (a) the exercise of executive discretion
by the Government of H.P, through, the valid enshrinement(s),
occurring in sub Article 6 of Article 16, of, the constitution of India,

though yet not becoming rested, upon, the firmest, hence accurate

statistical data. However, the afore infirmity, if any, is condonable,
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as, 1n clause 3, of, Annexure P-5, and, for all the state<c>1
reasons, the, inclusion(s) therewithin, even of BPL “(Cetrtificate
holders, is, an exercise rather may not requiri r@haling(s)
qua therewith any precise scientific dataj (1) especially only, vis-a-
vis, any BPL family aspirant concefned

" h an income up to

Rs.35000/- per annum, as, any, msistence, for, garnering(s), of, any

firm scientific or precise data, vis-a-vis, the afore class, of, BPL
family, 1s, rather n @ to be undergone, by the executive

hence prio 1ts, ng the impugned Annexures, importantly

given, the 1 s), in, sizes of reservation nowat meted to EWS

nd, also given the increase(s) in the number of posts,

& @ -to-which, it has obviously become applicable than hitherto,
Nii

economically marginalized section(s), of, society, than any aspirant

and prominently, when the afore nowat contemplated

holding a meager income of Rs.35000/- rather befittingly deserve,
to, become valid recipient(s), of, the constitutional reservation, vis-
a-vis, EWS, (i11) whereas, upon making them outside the afore
realm merely, upon, firm statical data qua the number(s) of the

afore remaining un-garnered, would bring breach becoming
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encumbered upon, the apposite constitutional norms, mo whe<r>1
even the afore hitherto category(ies) also remain withinrealm and
domain, of, EWS category. Hence, merely onth e%urported
infirmity, the impugned Annexures, cannot'be invalidated, as for all

the afore stated reasons, they do stri requisite balance, and,

also ensure the apposite propoftionality becoming meted adherence,

and, especially heightene re&noe becoming meted, vis-a-vis, the

test of economic ne , inclusion, of, a larger economically
marginaliz @ of, society, than, the category of EWS,
significantl it has occurred without disturbing the inclusion

ithin(s), of, even the BPL certificate holders. Consequently,

upon the purported rights, of, purported exclusivity, of,

eservation, of, BPL certificate holder, becoming purportedly
truncated upon persons falling within clause 3 of Annexure P-5,
hence being permitted to enter into, the area, of, competition, is, a
constitutionally invalid argument, as, it fails, both the wednesbury
test, and, also fails the test of proportionality, and, necessity.

23. Moreover, since the learned counsel, for, the petitioner,

has failed to convince this Court, that there, is any malafides or
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gross impropriety, in, the exercise of discretion, by t te of
Himachal Pradesh, in, the making of Annexures P- d P-7,

thereupon also this Court rejects, all his sub inclusive of,

the, one appertaining, to, the legitimate‘expectation, of the writ
petitioners, who hitherto became ves ith,van exclusive right to

stake claim, for, selection an pointment under EWS category,

as, the afore argument al§ &the test of proportionality, and, of

necessity. Since a d/posts are made by the Government of
Himachal reupon the challenge to the apposite
Annexures, ade by the Central Government are deemed

, for, being meted any adjudication.

In view of the above, present petitions stand dismissed,

ngwith all pending applications.

( Sureshwar Thakur),

Judge.
21.9. 2020 ( Chander Bhusan Barowalia ),
(prit1) Judge.
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