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BENCH
A.P.Msra, B.N Kirpal, S.Rajendra Babu

JUDGVENT:

A.P. Msra,lJ.

The short question raised in this appeal is, how to
construe a plea of readiness and willingness to performto
sub-serve to the requirenent of Section 16(c) of the
Specific Relief Act, 1963 (hereinafter referred to as The
Act) and the interpretation of its explanation

Thi s appeal arises out of an Order dated 22nd Cctober,
1986 passed by the Hi gh Court of Karnataka allowi ng the
Second Appeal No. 954 of 1975 in f avour of the
r espondent - def endant by dismssing the sui t of t he
plaintiff-appellant for specific performance of an agreenent
to sell. This resulted into setting aside concurrent
findings of both the courts bel ow which decreed the
appel lants suit. For this the -sole ground was that
appellant did not aver in his plaint that he was ready and
willing to perform his part of the contract. Bef ore
adverting to this issue, it is necessary to give sone bare
facts.

The appellant-plaintiff filed a suit for specific
performance of an agreenent to sale dated 11th August, 1960.
According to the plea, defendant entered into an agreenent
to sell the properties for the consideration of = Rs.9500/-.
As per stipulation in the agreenment, the plaintiff agreed
for an adjustment of the nortgage anount of Rs.5000/- and
paid Rs.500/- to the defendant-respondent towards . part
consideration on the sanme date when the said agreenent’ was
execut ed. On this paynment, only Rs.4000/- renmined as the
bal ance anobunt to be paid and on this paynent a sale deed
was to be executed. As per plea, the defendant subsequently
received a sumof Rs.3680/- on and off from 13.1.1961 to
21.12.1965 from the plaintiff which is endorsed on the
agreement to sale on the 21.12.1965. The plaintiff also
paid to the defendant Rs.100/- on 21.3.1965 and another
Rs.100/- on 4.5.1966. Thus, in all out of the aforesaid
bal ance anount of Rs.4000/-, the plaintiff paid Rs.3880/-.
It is also averred that these payments are also duly
recorded in the account book of the defendant. VWhen
plaintiff approached the defendant to receive the bal ance of
Rs. 120/ - towards sale price and to execute the sale deed the
def endant evaded and hence left with no option a |ega
noti ce was served on the defendant.
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The trial court held that the alleged agreenent to
sell (Ex.P.1) was executed by the defendant for a sale

consi deration of Rs.9500/- and the defendant agreed to
execute sale deed on receipt of the balance anobunt of

Rs. 4000/ -, and that defendant did receive all the aforesaid
amounts except Rs.120/- which also plaintiff tendered in
court. Hence, the suit for specific performance was
decr eed. The appellate court also confirned the said
findi ngs. However, the Hi gh court set aside the findings
only on the ground that the plaintiff had not averred in his
pl eading specifically that he was ready and wlling to

perform his part of the contract which is nandatory under
Section 16 (c) of the aforesaid Act.

M. S. S Javali, Learned Senior counsel for the
appel | ant submitted, firstly, that the H gh Court should not
have interfered with the concurrent findings of fact
recorded by both the courts below. Secondly, even on facts
there ' exi'sts  sufficient pleadings which conforms to the
requi renment of Section 16(c) of the Act. On the other hand
| earned counsel for the defendant  stoutly defended the
i mpugned order. He subnits that the Hi gh Court was right to
take wup this pure question of |aw which goes at the root of
the controversy and it rightly held there was no such plea
thus di smissed the suit.

So far the first point, we felt as this goes to the
root and being pure question of |aw, argued at |ength before
the H gh Court, w thout objection being raised, it would not
be proper, on the facts and circunstances of this case to
accede to this subm ssion for the appellant. Thus, the only
guestion to which we are adverting is, the ~second point,

viz., whether the plea of the plaintiff is sufficient to
conform to the requirement of the aforesaid section. In
other words, could it be construed to be a plea of
readi ness and willingness. The submission is there exists
sufficient plea to construe it to be a plea of readiness
and wllingness to performin terms of the said ‘section.
He referred in support to the followi ng pleadings. The

rel evant portion of which is quoted hereunder:-

The defendant has entered into an agreenent with the
plaintiff on 1.8.1960 for a consideration of
Rs.9,500.00 the plaintiff has agreed to that on
adj ust ment of the nortgage amount of - Rs.5000.00 and
Rs.500. 00 paid towards advance paynent of the sale price,
that on paynment of the obtaining sumof Rs.4000.00 and off,
he would execute a proper sale deed conveying the  suit

schedul e properties. the defendant has accordingly
OQAreceived a sum of Rs.3680.00 fromthe plaintiff

and

has endorsed the sane on the agreenent on 21.12.1965. He

has further received Rs.100.00 on 21.3.1966 and Rs.100.00 on
4.5.1966 and in all Rs.3880.00. These paynments are also
duly witten up in the account book of the defendant. The
plaintiff approached the defendant to receive the bal ance
amount of Rs.120.00 towards the sale price and execute the
proper sale and he agreed. He evaded and hence a I|ega
notice was issued on 23.2.1967 calling upon himto perform
his part of the contract. He (plaintiff) has today
deposited in Court Rs.120.00 under R O  No. being the
bal ance due to the defendant

Learned counsel submits this pleading clearly reveals
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that the plaintiff has perforned his part of the contract by
payi ng the total bal ance anount except Rs.120/-, which was
tendered in Court. Thus nothing was left for the plaintiff
to perform his part under the contract, and such a plea
cannot but to be construed to conformto the requirenment of

Section 16(c). He submits what better readiness and
wi |l lingness could be said than fromthe aforesaid plea. He
submits, it is not necessary to further express in litera
words that plaintiff is ready and willing to perform his

part of the contract.

He pl aces reliance in Mthu Khan v. Pipariyawali, AR
1986 MP. 39, Trinbak v. Nvratti, AR 1985 Bom 128 and
Kandev v. Devendra Kumar, Al R 1979 Gau. 65.

On the other hand, learned counsel for the respondent
submits, in the absence of avernment of the actual words by
the plaintiff in his pleading, i.e., ready and willing to
perform his part under the contract, which is mandatory in
nature, ‘the plaintiff disentitles hinself to any relief in
view of Section 16(c). Hi s subnission with reference to the
expl anation of Section 16(c) is, even if any bal ance anount
as in the present case Rs:120/- had been tendered by the
plaintiff in Court, that cannot be construed to conply with
the provisions of the aforesaid Section. He enphasised, the
use of word except when so directed by the Court used in
the explanation (i) of the aforesaid Section, neans such
paynment could only be construed to be such, if he deposit
this anmount only under the direction of the court, which is
not in the present case.

So whol e ganut of issue raised is, howto construe a
plea specially with reference to Section 16(c) and what are
the obligations which the plaintiff has to conply wth
reference to his plea and whether the plea of the plaintiff
could not be construed to conformto the requirenent of the
aforesaid Section, or does this section require /'specific
words to be pleaded that he has perfornmed or has al'ways been
ready and is willing to performhis part of the contract.
In construing a plea in any pleading, Courts nust keep in
mnd that a plea is not an expression of art and science but
an expression through words to place fact and [aw of ones
case for a relief. Such an expression nay be pointed,

preci se, sone times vague but still could be gathered what
he wants to convey through only by reading  the whole
pl eadi ng, depends on the person drafting a plea. In India

nost of the pleas are drafted by counsel s hence  aforesaid
difference of pleas which inevitably differ from one to
ot her. Thus, to gather true spirit behind a plea it should
be read as a whole. This does not distract one from
performng his obligations as required under a statute. But
to test, whether he has performed his obligations one has to
see the pith and substance of a plea. VWere a statute
requires any fact to be pleaded then that has to be pleaded
may be in any form Sane plea may be stated by different
persons through different words then how could it be
constricted to be only in any particular nonenclature or
wor d. Unl ess statute specifically require for a plea to be
in any particular form it can be in any form No specific
phraseol ogy or |language is required to take such a plea.
The | anguage in Section 16 (c) does not require any specific
phraseol ogy but only that the plaintiff nmust aver that he
has performed or has always been and is willing to perform
his part of the contract. So the conpliance of Readiness

and wllingness has to be in spirit and substance and not
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in letter and form So to insist for nechanical production
of the exact words of an statute is to insist for the form
rather than essence. So absence of form cannot dissolve an
essence if al ready pl eaded.

Returning to the facts of the present case we find the
aforesaid pleading recites that all balance amount of the
consideration under the contract has been paid by the
plaintiff of which there is an endorsenment by the defendant
except the balance amount of Rs.120/- about which also there
is a specific plea that he has tendered the sane in the

Court. It is true in the pleading the specific word ready
and wlling to performin this nonmenclature is not there
but can aforesaid plea, could be read that plaintiff was not
ready to willing to performhis part of his obligation? In
other words, can it be said he has not pleaded that he is
ready and willing to performhis part? Courts cannot draw

any inference in abstract or to give such hyper technica
interpretation to defeat a claimof specific performance
which defeats the very objective for which the said Act was
enact ed. The Section makes it obligatory to a plaintiff
seeki ng enforcenent of specific perfornmance, that he nust
not only cone with clean hands but there should be a plea

that he has performed or has been and is ready and wlling
to perform his part of the obligation. Unless this s
there, Section 16 (c) creates a bar to the grant of this
di scretionary relief. As we have said for this it is not
necessary to plea by any specific words, if . through any
words it reveals the readiness and wllingness of the

plaintiff to performhis part of obligationthen.it cannot
be said there is non-conpliance of the said Section

Section 16(c) of the Specific Relief Act, 1963 is
gquoted hereunder :- 16. Personal bars to relief. -
Specific performance of a contract cannot be enforced in
favour of a person -

(a) XXX XXX XXX
(b) xxx XXX XxX]

(c) who fails to aver and prove that he has perforned
or has always been ready and wlling to perform the
essential terns of the contract which are to be perforned by
him other than terns the performance of -which has~ been
prevented or wai ved by the defendant.

Expl anation. - For the purposes of clause (c), -

(i) where a contract involves the paynent of “noney, it
is not essential for the plaintiff to actually tender to the
defendant or to deposit in court any nobney except when so
directed by the court;

(ii) the plaintiff nust aver performance of, or
readi ness and willingness to perform the contract according
to its true construction.

It is significant that this explanation carves out
contract which involves paynment of nobney as a separate class
from Section 16(c). Explanation (i) uses the words it is
not essential for the plaintiff to actually tender to the
defendant or to deposit in court any nobney except when so
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directed by the court. This speaks in negative termwhat is
not essential for plaintiff to do. This is nore in support
of plaintiff that he need not tender to the defendant or
deposit in Court any noney but the plaintiff must (as per
explanation ii) at |east aver his perfornmance or readi ness
and wllingness to performhis part of the contract. Thi s
does not nmean that unless the court directs the plaintiff
cannot tender the anpbunt to the defendant or deposit in the
Court. Plaintiff can always tender the amount to the
def endant or deposit it in court, towards performance of his
obligation wunder the contract. Such tender rather exhibits

willingness of the plaintiff to performhis part of the
obl i gation. What is not essential only nmeans need not do

but does not nean he cannot do so. Hence, when the
plaintiff has tendered the balance ambunt of Rs.120/- in

court even wthout ~courts order it cannot be construed

adversely against  the plaintiff wunder explanation (i).
Hence, ~we do not find any nerit in the subm ssion of the
| earned counsel for-the respondents.

In -interpreting a pleading wherever there be two
possi bl e interpretations, then the one which defeats justice
should be rejected and the one which sub-serve to justice
shoul d be accept ed.

It was held in the case of Ramesh Chandra v. Chun
Lal, AIR 1971 SC 1238, that readi nessand w Il i ngness cannot
be treated as a strait-jacket fornmula. This have to be
determined from the entirety of facts and ' circunstances
relevant to the intention -and conduct ~of the party

concer ned. Finally, we have no hesitation to hold that the
pleading as nmade by the plaintiff not only shows his
readiness and willingness to performhis part of obligation

under the contract but by tendering total amount shows he
has performed his part of the obligation. W also construe
such a plea to be a plea of readiness and willingness as
required under Section 16 (c). (In view of the aforesaid
findings we hold that the Hi gh Court conmitted an‘error by
defeating the claimof the plaintiff on the basis of © wong
interpretation of his plea in ternms of the said Section

Accordingly, the inmpugned order of the H gh Court
dat ed 22nd October, 1986 is set aside and the plaintiff suit
as decreed by both the courts below is confirnmed. The
appeal is, accordingly, allowed.

In view of the facts and circunstances of the case,
costs on the parties.




