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ACT:
Mahar ashtra Municipalities (Cctroi) Rule, 1968

Rule 25 (3) (d)--Cctroi--Levy of-Goods inported wthin
municipal linmts and stored in Wrehouse  for tenporary
detention and eventual exports--Goods-sold wi thin nunicipa
[imts for export ~and consunption out si de muni ci pa
[imts---Held octroi not 1 eviabl e--Taxabl e event of
octroi --Wat is.

Rul es 28,29 and 30--Cctroi---Refund of-Non-conpliance
with procedure-Effect of--Conpliance with procedure not a
condi tion precedent for eligibility of refund----Conpliance
with procedure shall be tested having regard to the nature
of transaction and the object of procedure.

Doctrine of unjust enrichnent--No evidence to/ suggest

that octroi levied was recovered from custoners-Refund of
octroi would not |ead unjust enrichnent.
Rule 24--Cctroi--"Breaking the bul k"--Procedure to be fol-
| owed- Rul e 24 held not inconsistent with Rule 62 of Chapter
VIIl of the schedule to the Bombay Provincial Minicipa
Corporation Act, 1949 nbject of Rule 24(2) explained.

Rule 28(2) (b)---Refund of octroi-Requirenents of-Re-
qui rement of exporting goods out of municipal limts wthin
six nmonths of inport-Proof of--Equitable principle "first
export was of goods first inported”---Applicability of.

HEADNOTE

The appel | ant - conpany was carrying on busi ness of | manu-
facture and sale of motor vehicles, spare parts of  notor
vehicles and excavators. Their nmanufacturing units were
| ocated outside the nunicipal limts of the respondent
corporation. Pursuant to the permission granted by the
Respondent Corporation under Rule 10(2) of
446
the Mharashtra Miunicipalities (Octroi) Rules, 1968 the
appel | ant conpany was mai ntai ni ng a bonded warehouse w thin
the nmunicipal |imts of the Respondent-Corporation. The
notor vehicles parts and excavators parts brought from the
Conpany’s own factories as well parts inported from abroad
were stored in this warehouse. These products were brought
in bulk and thereafter taken or sent out fromthe Minicipa
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limts in smaller packings depending on the requirenments of
the custonmers in various parts of the country.

The appellants were also granted current account
facilities wthout the requirerment of inmedi ate payment of
octroi at the Cctroi Naka. Accordingly, the appellants were
carrying out their activities of inmports and exports under
the current account procedure with facility of unpacking the
bul k, repacki ng and exporting.

Under the Cctroi Rules the octroi becones refundable
when the goods in respect of which octroi was paid are
exported out of octroi limts within 6 nonths of their im
port. During the period 1st January, 1983 to 31st March
1984 the appel | ant - Conpany made 1182 clains for refund of
octroi which were rejected by the Corporation on the
grounds: (1) the Conpany had "sold" the spare parts wthin
the octroi Ilimts of the Corporation in contravention of
Rule 25(3) (d) of ‘the Maharashtra Minicipalities (Cctroi)
Rul es, 1968; (2) the procedure prescribed for export and the
claimof refund had not been strictly foll owed.

The ‘appel lants filed a wit petition under Article 226
in the High Court of Bombay contending that the action of
the Municipal Corporation in refusing refund was unconstitu-
tional and illegal. The Division Bench of the H gh Court
di smssed the wit petition. The Conpany filed an appeal in
this Court against the decision of the H gh Court.

In appeal to this Court it was contended on behal f of
the appellant (i) since the sales were not for consunption
or use within the octroi limts and that the parts were sold
to parties outside the octroi limts and also for consunp-
tion or use outside such Iimts the rejection of the clains
by the Respondent-Corporation on the ground that the sales
were wthin the municipal Iimts in contravention of rule
25(3) (d) of the Rules is illegal; (ii) Under Rule 62 of
Chapter VII1 of the Schedule to Bombay Provincial Minicipa
Corporation Act, 1949, prior intimation of the intention to
"break the bulk’ is enough and there is no necessity for the
conpany to get the sanction
447
of Superintendent of Octroi or break the bulk in the
presence of an officer deputed for the purpose as required
under sub-rule (2) of Rule 24 of the Maharashtra Minicipali-
ties (Cctroi) Rules, 1968; Rule 24(2) of the Cctroi Rules is
i nconsistent with Rule 62 and to the extent of inconsistency
it shall be deened to be not applicable.

On behal f of the respondent Corporation.it was contended
(i) that the meaning of words "sales therein” in the defini-
tion of octroi in the Acts and in Entry 52 of List Il of VII
Schedule to the Constitution could not be limted to sales
of the goods for purposes of consunption or use within the
municipal limts; (ii) there was a change in the ownership
of the goods since a sale in |law had taken inside the octro
l[imts though the purchaser was residing and carrying on

busi ness outside the octroi limts and under the sale the
goods were intended to be and in fact exported for the
purpose of consunption and use outside the octroi Ilimts;

(iii) that while Rule 62 (c) deals with prior intinmation
Rul e 24(2) deals with the sanction and breaking of the bulk
in the presence of an officer deputed for that purpose and
both the rules can stay together and operate and there is no
i nconsi stency; (iv) since the appellants have recovered the
amounts paid by themby way of octroi duty fromtheir deal-
ers or custonmers they are not entitled to refund; ordering
of refund woul d anpbunt to allowi ng the appellants to unjust-
Iy enrich thenselves at the cost of the public to whom the
burden had al ready been passed.
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Al owi ng the appeal, this Court,

HELD: 1. |In the case of inpost of octroi the taxable
event is the entry of goods which are neant to reach an
ultimate user or consuner in the area. Mere physical entry
into the octroi limts would not attract levy of octroi.
VWhen the goods are brought in not for consunption within the
area but for tenporary detention and eventual export, octro
is not leviable. The octroiable event in such a case shal
be deened not to have happened. This is particularly so
because in the case of goods not consumed or used within the
octroi area but exported there is a constitutional bar for
the levy of octroi. In viewof the constitutional bar
octroi is not leviable if the goods are not brought into the
octroi area for purposes of consunption or use in the area
but for export and in fact exported by the inporter hinself
or the sale by himoccasions the export. [458-B-C, 472 H
473- A, 475- E]

1.1 Having regard to the nature and incidence of octro
unl ess' the octroiable goods are consuned or wused or are
meant to reach an
448
ultinmate user or consumer in-the octroi area no octroi s
| eviable. The words 'sale therein’ in the words ’consunp-
tion, wuse or sale therein” in the definition octroi nmeans
sale of octroiable goods to a person for  the purpose of
consunption or use by such person in the octroi area. |If
sal e was intended for consunption or use in the octroi area
whet her the purchaser actually consuned inside or outside
octroi area is irrelevant. Therefore octroi rules cannot be
read as enabling the nmunicipality to |levy and collect octro
even in cases where the goods have not been imnported for
consunpti on or use. [475-C, 474-B]

Burmah Shell Co. v. Bel gaum Municipal ,~ 119631 Suppl. 2
S.C.R 216; Hra Lal Thakur Lal Dalai v. Brash Broach Minic-
ipality, [1976] Suppl. SCR 82; Minicipal Council of | Jodhpur
v. Parekh Autonobiles Ltd. & Os., [1990] 1 S.C.C. 367 and
HMM Ltd. v. Administrator, [1989] 4 S.C.C. 640, relied
on.

Khandel wal Traders Akola v. The Akol a Minici pal Council
Al R 1985 Born. 218, approved.

1.2 Since the goods were sold by the Conpany to outside
purchasers and the goods under the transactions of sale were
intended to be exported and were in fact exported, for

consunption or use outside the municipal limts no octro
duty was | eviable and the octroi duty paid on entry into the
municipal limts was, therefore, liable to be refunded.

Accordingly the rejection of the refund claims onthe ground
that Rule 25(3) (d) had not been strictly conplied with is
illegal and could not be sustained. [457 G H]

2. Once octroi is not |leviable the deposit nmade by the
importer pending export is in the nature of a trust and
refundable in the event of the export of the goods. [473-G

2.1 Under the octroi scheme, when the goods in respect
of which octroi is paid are exported, the octroi becones
refundabl e. Right to refund arises because the goods are not
consunmed inside the area but exported and the tax becones
not |eviable. [458-C]

2.2 If there is no consunption or use, octroi is not
attracted and if any levy has been nade and the anount
coll ected, the sane becones |egally refundabl e even when the
goods are exported in parts and in snaller packages. [472-H]

3. The rules nerely regulate the systemon which refund
shal
449
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be allowed. In a given set of facts, whether the rules have
been complied with will have to be tested having regard to

the nature of the particular transaction and whether the
object of the procedure provided is otherwise fully satis-
fied. [458-D, 473 H, 474-A

3.1 The object of requiring intimation or sanction and
presence of an officer when breaking the bulk in the schene
of octroi levy and refund is to ensure that dutiable goods
do not escape the assessnent and refunds are nade only in
respect of goods exported. In other words the whole require-
ment relates to the identification of the goods. In that
sense if the same is otherwise conplied with the right to
refund cannot be denied. [474 A-B]

3.2 Rules 24 to 30 of the Maharashtra Municipalities
(Cctroi) Rules, 1968 and the forms in the systemof |evy of
Cctroi are intended to regulate the procedure for collection
identification of dutiable goods and correlation of goods
exported with the goods inported for the purpose of refunds
of octroi ‘col l'ected. [475-D

The rules do not contain-any specific provision that an
applicant for refund who has failed to follow the procedure
woul d be disentitled to claimthe refund. [473-G

3.3 Conpliance with the procedure prescribed in the
Rules for filing clains of refunds are not conditions prece-
dent for the right or eligibility for refund or the liabili-
ty to refund but are provisions regardi ng proof of export of
the goods inported and are not neant to be -exhaustive ei-
ther. They are to be interpreted and understood in that
sense. [475 E-F]

Muni ci pal Conmittee Khurari v. Dhannalal” Nethi & Os.,
[1969] 1 S.C.R 166; Kirpal Singh Duggal v. Minicipal Board,
Ghazi abad, [1968] 3 S.C. R 551, appli ed.

3.4 Since the rejection of the clains for refund was
nmerely on the ground that either form4 and original in-
voi ces were not produced or colums 5 and 6 of Form 11 or
the corresponding colums in Form12 had not been filled
with reference to an original invoice or Form4 or deposit
recei pt and the refusal to issue export pass certificates on
those very grounds are untenabl e the orders of rejection are
invalid. 1475 G H|

4. The object of the Rules fixing a period of limtation
for
450
export however is different. The export cannot be put in
per petual doubt and the goods may be consi dered to have cone
to a repose if they were not exported within a particular
period provided in the rules. [475-F]

4.1 However an equitable principle could be followed in
this regard and it may be presuned that the goods whi ch cane
in first have gone out first. If the goods are nixed up and
uni dentifiable due to breaking bul k and repacking in snaller
and assorted packages before export the principle that the
first export was of the goods first inported, subject to any
evidence available to the contrary, may be applied and the
six nonths period prescribed under Rule 28(2) (b) for export
may be determ ned accordingly. [475 A-B, H, 476-A]

Clayton’s case, 1814-23 All. EER 1, applied.

5. There is no inconsistency between Rule 62 and Rule
24(2). The intimation contenplated in Rule 62 inply that the
breaking the bulk shall be done with the know edge of the
octroi authorities. But it cannot be said that the rules
further provide that after intinmation the breaking of the
bul k shall be done in the presence of the officers and after
sanction that would in any case be inconsistent. Therefore,
both the rules can stand together. [471 F-(Q
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6. There in no evidence that any of the articles sold
by the Conpany is subject to any price control by the Gov-
ernment or that the Conpany had charged any octroi separate-
ly in the bills. Documentary evidence do not also show that
any octroi was separately charged and collected by the
Conpany. Therefore the question of unjust enrichnment does
not arise. [476 F-H

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 4702 of
1991.

Fromt he Judgnent and Order dated 26.8.88 of the Bonbay
H gh Court in WP. No. 2264 of 1984.

T. Andharujina, F.H Talyarkha, R F. Nariman, R Narain,
Ashok Sagar and Ms-Amrita Mtra for the Appellants.

K. K. Singhvi, B.N Singhvi and Anil K Gupta for the Re-
spondent s.

The Judgrment of the Court was delivered by

451

V. RAMASWAM , J. Leave granted.

The First appellant--Tara Engineering and Loconotive
Conpany Limted (hereinafter called the ' Conpany’') is a.
conpany regi stered/under the Indian Conpanies Act, 1913 and
the second appellant is one of its Directors. The Conpany is
carrying on business of manufacture and sal e of notor vehi-
cles and spare parts of notor vehicles and excavators. Their
manufacturing units are at Pune-and Janshedpur outside the
Thane Municipal Corporation limts. They ~have a bonded
war ehouse within the municipal limts in which they bring
and stock notor vehicles parts’ and excavators parts from
their own factories at Pune and Janmshedpur. They al so. bring
in parts manufactured by their ancillaries within India and
also parts inported from aboard. These products or parts are
brought in bulk and thereafter taken or sent out from the
Municipal limts in smaller packings depending on /'the re-
qui rements of the customers in various parts of the country.
It is stated that the parts inported or purchased from
ot hers and brought in are relatively very small in quantity
and the major portion of the activity related to-their own
factory produced parts.

On and from1l st Cctober, 1982 with the notification
under Section 3 of the Bonbay Provincial Minicipal  Corpora-
tion Act, 1949, the Thane Minicipal Council becanme a Mini ci -
pal Corporation (hereinafter called the Corporation). Prior
to the constitution of the Corporation it was a nunicipality
and were governed by the Thane Minici pal Council constituted
under the Maharashtra Miunicipality Act, 1965. Prior to 1 st
Cct ober, 1982 the Thane Munici pal Council had granted to the
Conpany current account facilities in respect of paynent of
octroi under the Maharashtra Miunicipalities Act, 1965 and
the Mharashtra Minicipalities (Cctroi) Rules, 1968 made
thereunder. The Municipal Council had also granted perms-
sion under Rule 10 (2) to the Conpany for mmintaining a
godown or warehouse of their own. Their is no dispute that
even after the conming into existence of the Thane Muinicipa
Corporation the appellants were pernitted to have a ware-
house of their own and keep a current account facility
wi thout the requirenment of inmmedi ate paynment of octroi at
the Cctroi Naka. In terns of granting those facilities the
Conpany had nmade as security a cash deposit of Rs. 7 |akhs
with the Corporation and had al so given a Bank CGuarantee for
an equival ent anount as agreed to between the Conmpany and
the Corporation. However, there is some dispute as to what
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were the fornmalities that were dispensed with in the matter
of claimng refund of the octroi when the goods were export-
ed. But suffice it to say at this stage that the appellants
were permtted to carry out their activities of inmports and
exports under the current account procedure with a facility
of unpacki ng the bul k, repacking and exporting.

452

During the period 1lst January, 1983 to 31st March, 1964
it is stated that the appellants had made 1182 clains for
refund. All these clainms were rejected by the letters of the
Corporation dated 31.8.1983, 12.1. 1984, 5.4.1984 and
6.4.1984. They were rejected on the follow ng two grounds:
(1) the Conpany had "sold" the spare parts within the octro
[imt (which is co-termnus with the Corporation linmt) in
contravention of Rule 25 (3) (d) of the Maharashtra Muinici-
palities (Cctroi) Rules, 1968 (hereinafter called the
"Rules"), (2) the procedure prescribed for export and the
claim of  refund had not been strictly followed. The non-
conpliance wi th)the procedure prescribed referred to in the
second ground accordi ng the Corporation were: (i) Form4 of
the Cctroi Rules and the original invoices were not submit-
ted, or (ii) Forms 11 and 12 filed were inconplete and al
the required information were not given or (iii) certificate
of the COctroi exit Naka O ficer had not been obtained. The
rejection of the claimwas either on one or nore than one or
all the grounds nentioned above. The appellants filed a wit
petition wunder Article 226 in the Hi gh Court of Judicature
at Bombay contending that the action of the Minicipal Corpo-
ration in refusing refund is unconstitutional and illega
and for certain other reliefs. The D vision Bench of the
H gh Court which heard the sanme dismssed the wit  petition
on the 26th August, 1988. It is against this judgnent that
the present appeal has been fil ed.

It appears that during the hearing of the wit petition
the |[|earned counsel appearing for the Corporation did not
counter the contention of the Conpany that the rejection
under Rule 25 (3) (d) was not correct and the | earned Judges
have al so recorded the sanme in the judgnent. But the |earned
counsel for the respondent before us stated that it i's not
correct to say that he had conceded any point and that since
he could not argue that point in view of the decision of
anot her Division Bench of the same Hi gh Court in Khandel wa
Trader Akola v. The Akola Minicipal Council, AR 1985 Bonbay
218 which was binding on the Bench which heard the wit
petition and also in view of certain observations of  this
Court in Burmah Shell Conpany v. Bel gaum Municipal ,~ [1963]
Suppl. 2 SCR 216 and Hiral al Thakorlal Dalai v. Brash Broch
Muni cipality, [1976] Suppl. SCR 82 he did not| press. the
point. W have therefore, permtted the point to be -argued
in this appeal

Bef ore we di scuss the points in controversy we nay state
that in the counter-affidavit filed in the wit petition the
respondents have admitted that the Company was enjoying the
current account facility prior to 1.10. 1982 and the re-
spondent - Cor poration had al so given the said facility to the
Conpany even after 1st October, 1982 on their naking a cash
deposit of Rs. 7 Lakhs and furnishing a Bank Guarantee for a
i ke sumas security
453
for grant of that facility. The respondent had al so admtted
that the Conpany had been given perm ssion under Rule 10 (2)
to mamintain their own godown from 12th Decenber, 1982.
Broadly stated under the current account facility granted,
no octroi duty is recoverable in cash fromthe appellants at
the entry octroi naka point. However, the Conpany was re-
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quired to subnit a statement of goods inported in Form 5
before the 10th of the followi ng nonth. The officers of the
respondent after scrutiny of the statenent so filed deter-
m ne the octroi duty payable thereon and debit the anpbunt in
the current account kept and send a demand notice to the
conpany. The Conpany is required to pay the anbunt to the
Corporation within 15 days of the determ nation of duty.

The first subm ssion of M. Andharujina, |earned counse
for the appellants was that the sales were not for consunp-
tion or use within the octroi linits and that the parts were
sold to parties outside the octroi Iimts and also for
consunption or use outside such limts and therefore the
rejection of the clains on the ground that the spare parts
were sold within the municipal limts and that it anounted
to a contravention of Rule 25 (3) (d) of the Rules is ille-
gal. M. K K Singhvi, thelearned counsel for the Corpora-
tion on the other hand contended that the neaning of words
"sales therein" in the definition of octroi in the Acts and

in Entry 52 of List- Il could not be |limted to sales of the
goods for' purposes of consunption or use within the nunici-
pal limts.

VWhen an inporter wants to export dutiabl e goods tenpo-
rarily detained by himin his own godown he shall present an
intimation-cumapplication for witten permssion in Form 11
to the Superintendent of COctroi to export such goods. Rule
25 (3) (d) states that no such intimtion shall be accepted
unl ess:

. LML5
"the exporter and the inporter of these goods
are one and the same person and such articles
have not undergone change of ownership"

. LMD

The case of the Corporation was that there was a ' change

in the ownership of the goods since a sale in |law had ' taken
place inside the octroi limts though the purchaser was
residing and carrying on business outside the octroi/ limts
and under the sale the goods were intended to be and in fact
exported for the purpose of consunption and use outside the
octroi limts.
Section 127 of the Bonbay Provincial Minicipal Corporation
Act, 1949 and the corresponding S. 105 of the Maharashtra
Munici palities Act, 1965 authorises the Muncipality to 1evy
“Cctroi". Both these Acts define

454
octroi as neaning a tax on the entry of ~goods into the
muni ci pal area "for consunption, use or sale therein". The

Maharashtra Minicipalities (Octroi) Rules 1968 nade under
the Mharashtra Miunicipalities Act, 1965, provides for. the
| evy, collection and refunds of octroi duty on  the  goods
specified in the schedule thereunder and the procedure for
the sanme. These Rules were in force in Thane Muinicipality
bef ore Thane was declared as "City" under the Bonbay Munici-
pal Corporations Act LIX of 1949. However these Rules are
continued in the Thane Minicipal Corporation by virtue  of
paragraph 5 of Appendix IV to the Act LI X of 1949.

The legislative entry relating to the constitutiona
power to levy this tax is found in List Il Entry 52 of the
7th Schedule to the Constitution which reads:

"52. Taxes on the entry of goods into a |I|oca
area for consunption, use or sale therein".

The Bonbay Municipal Boroughs Act, 1925 which was in
force prior to the enactnent of the Maharashtra Municipali-
ties Act, 1965 also contained a simlar provision in section
73 enabling the Municipalities covered by that Act to |evy
"Cctroi on animals or goods or both brought wthin the
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octroi limts for consunption or use therein". This provi-
sion was anended by Amendi ng Act 35 of 1954 by substituting
the words "use or sale" for the words "or use" with effect
fromMy 5, 1954. In other words before 1954 the word "sal e"
was not included in the provision of octroi on goods which
the Municipality was authorised to inmpose. After the anend-
nment the Minicipality could levy octroi on goods brought

within the octroi |I|imts "for consunption, use or sale
therein". This provision cane up for consideration in Burmah
Shell case (supra). Two of the categories of transactions

which were considered in this case related to transactions
under which (1) goods were sold by the Conpany through its
dealers or by itself and consumed within the octroi Ilimts
by persons ot her than the Conpany and (2) goods sold by the
Conpany through its dealers or by itself inside the octro
limts to other persons but consumed by them outside the

octroi limts. The Conpany contended that the tax could not
be collected on goods which were nerely sold but not con-
sumed inside the octroi limts. In connection with this con-

tention this Court considered the neani ng of words "consunp-
tion, use or sale therein" and observed:
"It is not the immedi ate person who brings the
goods into a local area who nmust consune them
himsel f, the act of consumption may be post-
poned or may be perfornmed by soneone el se but
so long as the goods have been brought into
the | oca
455
area for consunption in that sense, no matter
by whom they satisfy the requirenents of the
Bor oughs Act and octroi is payabl e".
R The goods nust be regarded as having
been brought in for purposes of consunption
when a person brings themeither for his own
use or consunption, or to put themin the way
of others in the area, who are to use and
consune".
And concl uded hol ding:
“I'n our opinion, the Conpany was |iable to pay
octroi tax on goods brought into |ocal area
(a) to be consuned by itself or sold by it to
consumers direct and (b) for sale to dealers
who in their turn sold the goods to consuners
within the nunicipal area irrespective  of
whet her such consuners bought-themfor use in
the area or outside it. The Company was,
however, not liable to Octroi in respect of
goods which it brought into the local area and
whi ch was re-exported".
The ratio is thus not a mere sale inside that ~attracts
octroi but a sale intended for consunption of the goods
i nside the octroi area though ultimately the person to whom
it was sold for consunption does not consume the ‘goods
i nside but does the sanme outside the limt.

After consideration of the judgnment in Burmah Shel
Conpany’s case (supra) the Gujarat High Court in one of the
cases arising for refund of octroi duty paid, took the view
that octroi |eviable on goods brought wthin the octro
l[imts ’'for consunption, use or sale therein’ and that the
word ’sal e’ could not be given the narrow neaning of a sale
for consunption to the ultimte consuner within the octro
l[imts. Accordingly if the goods were sold within the octro
limts by the inporter even if it resulted in export and
consunption was al so outside the octroi limt, octroi duty
paid is not refundable. This decision cane up in appea
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before this Court and the decision of this Court is reported
in Hralal Thakorlal Dalai v. Brash Broach Muinicipality,
[1976] Suppl. SCR 82. On facts that case related to a con-
signnent sale and the goods were despatched to destination
outside octroi limts for consunption there. A plea for
review of the decision in Burmah Shell Conpany s case
(supra) was also made in this case. However a Constitution
Bench rejected the request for reconsideration and hel d that
the word "sale" in the colloquiumof the words "consunption

use or sale therein" nmeans sale for consunption within the
octroi limts. The ratio of these two decisions was consid-
ered by the Bonmbay Hi gh Court in Khandel wal Traders Akola's
case (supra), which was referred to in the Judgnent under

appeal. It was held in this case also
456
that where a deal er inports goods within the octroi linits

not for ultimte consunption or-sale for consunption wthin
the limts but for the purpose of export and obtain perm s-
sion for export he is not liable to pay octroi on such goods
notw t hstanding that in the |larger sense for purposes of
export he sells the goods within the octroi limts, that is
to say even where the situs of the sale could be fixed
within the octroi limt. The matter is now put beyond any
pal e of doubt by the | atest decision of this Court in Minic-
i pal Council, Jodhpur v. Ms. Parekh Autonobiles Ltd. &
Os., [1990] 1 SCC 367. Rule 13 (4) of the Rajasthan Minici-
pal Octroi Rules, 1962 which was one  of -the provisions
considered in this case provided that
"In cases provided for in sub-rule (3) (that
i s who is given the account current
facility)amunt — of octroi duty payable shal
be based on the total anpunt of the octroi as
shown by the entry passes less the tota
amount of goods transported outside the munic-
ipal limts as shown by the transport passes:
Provided that 'in conputing the octroi duty
payabl e under subsection (4), the goods trans-
ported outside the nunicipal limts 'shall be
| essened only if such goods have not been sold
within the nunicipal limts and if they have
been exported out of such Ilimts wthin a
period of six nonths fromthe date of their
inmport in such limts".

Relying on this provision the municipality in that case
contended that if the sale had taken place within the octro
[imts though the sale was not for consunption or use within
the octroi limts, duty was payable and no refund could be
claimed. The |earned Single Judge who heard the matter in
the High Court did not permt the inporter to . raise the
guestion that the sale took place only outside the octro
l[imts of Jodhpur and proceeded on the footing that the sale
of product in question took place within the octroi ' limts
of Jodhpur. He however accepted the contention of the Indian
Ol Corporation (inmporter) that the sale to the deal er —was
for the purpose of export and the dealer did export the
goods outside the octroi limts and that, therefore, even if
the sale was said to have been effected within the octro
l[imts no octroi was leviable. Since adnmittedly the goods

had been sold in Jodhpur octroi limts only for their on-
wards transm ssion for use and consunption in Dangia was
outside the octroi limts he held that no octroi duty was

payabl e. This view of the |earned Single Judge was confirned
on appeal by the Division Bench of the H gh Court. On appea
this Court confirned this view and held that the Indian Gl
Corporation (inporter) who had the current account facility
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and gov-

457

erned by the ternms of rule 13 was entitled to go on paying
octroi duty "on to basis of the goods brought by it wthin
the nmunicipality less the goods transported outside the
muni ci pality even where the transport outside the municipal -
ity may be in pursuance of a sale within the nunicipality so
long as such sale is in pursuance of an intention that the
goods should be consunmed or used outside the nunicipa
limts".

In the present case the sales were to person who were
carrying on business outside the limts of the Corporation
and the goods were also intended to be consuned or used
outside such limts and in fact the goods were also export-
ed. The ratio of the decisions above referred clearly,
therefore, governs this case, even if it were to be assuned
that the sale inthe general sense took place inside the
munici pal \limts:

However we may state that it was the contention of the
| ear ned counsel for the appellant that the sale in fact took
pl ace outside the municipal limts and in support of this
contention he relied on the followi ng facts anobng others.
The spare parts were consigned by the Conpany to out station
purchasers. The goods were transported by the Conpany them
selves across the/octroi limts. The consignment or lorry
recei pt nmentioned the consignee as self.  The bills for
collection were sent through Bank and 't he goods were not to
be delivered to the consignee until the paynment was nade by
the consi gnee through the Bunk. Right of disposal expressly
reserved with the vendor. On the other hand on behal f of the
Corporation it was contended that orders were both  received
and accepted in Thane, goods were despatched from Thane and
challans were also nade in the name of the buyers ‘and the
property in the goods passed within Thane. The sale had in
fact taken place within municipal area. In fact he further
contended that being a question of fact we are not entitled
to go into the sane in view of (the finding of the Hgh
Court. It is not necessary for us, however, to consider this
aspect and we would for the purpose of this case proceed on
the assunption that technically the sale in law had taken
pl ace inside the municipal limts.

Since the goods were sold by the Conpany to outside
purchasers and the goods under the transactions of  sale,
were intended to be exported and were in fact exported, for

consunption or use outside the municipal linmts  no octro
duty was | eviable and the octroi duty paid onentry-into the
municipal limts was, therefore, liable to be  refunded.

Accordingly the rejection of the refund clainms on the ground
that Rule 25 (3) (d) had not been strictly conplied with is
illegal and could not be sustained. Such of those clains
which were rejected only on the grounds of contravetion of
458

Rule 25 (3) (d) shall now be taken up by the respondent. and
passed for paynent.

In the case of inpost of octroi the taxable event is the
entry of goods which are neant to reach an ultinmate user or
consunmer in the area. Mere physical entry into the octro
[imts would not attract levy of octroi. Wen the goods are
brought in not for consunption within the area but for
tenmporary detention and eventual export, octroi is not
leviable. But in order to ensure, in such circunstances,
that the goods are exported and to prevent evasion of octro
on goods consuned inside the octroi limt, Rules provide for
deposit of a certain sum of noney or the actual octroi duty
payabl e subject to a right to get a refund of the sane when
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the goods are exported. Wien the goods in respect of which
octroi was paid are exported, the octroi becane refundable
and that 1is the very schene of the ' levy of octroi. The
octroi able event in such a case shall be deened not have
happened. Right to refund arises because the goods are not
consunmed inside the area but exported and the tax becones
not leviable. The rules nerely regulate the systemon which
refunds shall be allowed. The procedure prescribed and the
need to adhere to the procedure shall have to be considered
in the light of these |legal incidence and nature of octro
duty.

Bef ore we deal with the question whether the Conpany had
not followed any of the procedure prescribed and the right
of the Corporation to deny refund of octroi on non-conpli-
ance with any of those provisions in the Rules, it is neces-
sary to broadly set out the different types of procedures
prescribed, depending on different purposes of inmports and
exports, contenpl ated under the Rules. This may be broadly
classified into five categories, (i) goods inmported for
Consunpti'on, use or sale in-the nunicipal area, (ii) goods
i mported not for consunption, use or-sale within the nmunici-
pality but for imredi ate export, (iii) goods intended to be
tenmporarily detained within the municipality in the bonded
war ehouse mai nt ai ned by the Corporation and eventual export;
(iv) goods intended for tenmporary detention in the private
Iicensed bonded wharehouse of the inmporter and eventua
export; and (v) goods inported by any person, nercantile
firm or body which has been permitted by ‘the municipa
Corporation to keep an current account. In the first case,
since octroi is attracted on -arrival of the dutiable goods
at the Cctroi Naka the inporter pays the ampbunt ~of octro
assessed by the octroi officer and takes the  goods inside
the municipal Iimts. In the second case, the inporter gives
a declaration-cumapplication that the goods are not | being
inmported in the nunicipal limts for consunption, use or
sale but are intended for immediate export outside the
octroi limts. He is required to deposit an ampunt i'n
459
accordance with the scale fixed under clause (b) of sub-rule
(1) of Rule (5). On such deposit being nade a receipt is
given in the formprescribed by the Entrance Naka | nspector
and a witten perm ssion-cumtransit pass issued by the
Cctroi Oficer. On arrival of the goods at the exit Naka and
on surrender of the witten perm ssion-cumtransit pass the
deposit anount is refunded. In the third category of cases,
the inporter nmakes an application to the Octroi officer at
the Entrance Naka for a witten perm ssion to deposit such
goods at the bonded warehouse nai ntai ned by the Corporation
The Octroi Oficer then nakes an entry on the application
that the inporter is allowed to proceed with the goods to
the bonded warehouse. The O ficer in-charge of the bonded
war ehouse will receive the goods and keep themin the bonded
war ehouse until exported. \When the inporter wants to ' export
the goods he is required to apply for a witten perm ssion-
cumexport pass in the prescribed formand al so deposit  an
amount equal to the octroi leviable therein. On such deposit
nmade a witten perm ssioncumexport pass is issued. Wen the
goods are taken out of the municipal linmts the Oficer
I ncharge of the Exit Naka endorses the export pass certify-
ing the export and the refund of the deposit is clained
thereafter producing the certificate issued by the Exit Naka
Oficer. In the fourth category, the inporter gives a decl a-
ration in Formd4 that the goods are neant for tenporary
detention with himat his own warehouse for eventual export.
After verification of the particulars furnished in that form
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with the invoices and other docunents produced he is re-
quired to deposit at the Entry Cctroi Naka point itself an
amount equal to the ampunt of full octroi duty thereon as
deposit. A receipt is given by the Cctroi |Inspector stating
that the said amount "on account of deposit"” has been recov-
ered. Wen he wants to export the dutiable goods detained
with himhe presents an intinmation-cumapplication in Form
11 for witten pernmission to export the goods. He is also
required to produce the goods at the Central Cctroi officer
along with the application. On satisfaction that all the
conditions prescribed have been fulfilled and after verifi-
cation of the goods a witten perm ssion-cumrefund export
pass in FormNo. 12 is given to the inporter. On presenta-
tion of these documents the Cctroi officer at the Exit Naka
gives a certificate that the goods mentioned therein have
passed octroi limts and with that the refund application is
made and refund obtained:

The  instant case falls under the fifth category. The
Conpany has been permtted by the Minicipal Corporation to
keep the dutiable goods in a bonded warehouse of their own
with a current-account facility. The rules which were relied
on by the Respondent and sone of which are said to have not
been conplied with by the Conpany may be set out:

"10. Mai ntenance of Bonded Warehouses. -
460
(1) X X X
(2) A Council may permit any inporter to
mai ntain a private Bonded Warehouse for keep-
i ng goods which are inported by such inporter
for tenporary detention and eventual export
and grant a licence to such inporter for that
pur pose subject to the conditions and restric-
tions laid down in such Iicence. A fee shal
be charged for such licence at the rates
specified in ‘thebye-laws relating to the
grant of such licence.”

"14. Declarations (to be made by inporter,
etc.- (1) On arrival of any dutiable goods at
the Cctroi Naka, the Cctroi O ficer shall cal
upon the inporter or the driver of the Vehicle
or conveyance or the person incharge of the
pack-animal or other persons bringing the
goods-

(a) X X X X

(b) X X X X

(O X X X X

(d) to make a declaration.in Form4, in
respect of the goods intended for tenporary
detention with hinself and eventual export;

(e) to nmake a declaration in Form5, in
respect of the goods inported by, or -on behalf
of , any person, nmercantile firmor body | which
has been pernitted by the Council to keep an
account current under Section 142;

"15. Procedure for assessnent and recovery  of
octroi. -

(4) On receipt of a declaration in Form 5
under the last preceding rule, the OCctroi
Oficer shall ascertain whether the nanme of
the person, nercantile firmor body on whose
behal f the goods are being inported is on the
list of persons, firnms or bodies allowed to
keep an account current, and if so, check the
goods with the details entered in the decl ara-
tion and fill up the certificate below the
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declaration and issue a pass in Form 6. The
Octroi Oficer shall forward all such decl ara-
tions together with a list in duplicate there-
of to the Central Cctroi Oficer for further
action in accordance with the provisions of
Section 142.

"24. Procedure for tenporary detention of
duti abl e goods neant for eventual export, with
i mporter himself. - (1) Where dutiable goods
i ntended for temporary detention wthin the
oct r oi

461

limts and eventual export are to be detained
by the inmporter at his residence or a Bonded
War ehouse-1icensed under sub-role (2) of rule
10 within the octroi limts, he my do so on
giving a declaration to the Cctroi officer in
Form 4, and on paynment of an anobunt equal to
the ~amount of full octroi due thereon as
deposit either sin cash or in the formof Bank
Guar antee at the Entrance Naka.

(2) In case the inporter cannot export the
goods wi't hout breaki ng bul k or without assem
ble and testing in the case of machinery, he
shall' do the same only with .the sanction of
the Superintendent of Cctroi in the presence
of an officer deputed for this purpose by the
sai d ‘Superi ntendent. Such goods, if necessary
shal | « be formed into packages, which may be
seal ed and marked by the O ficer so deputed.
"25. Procedure for export of dutiable goods
temporarily detained with-inporter. - (1) Wen
the inporter wants to export  dutiable goods
detained with him he shall present an intima-
tion-cumapplication for witten perm ssion in
Form 11 to the Superintendent of Cctroi to
export such goods, (giving necessary /details;
and produce such goods for verification on any
working day during the hours fixed by the
Chief Oficer at the Central Cctroi Ofice or
at any other Branch Ofice, as may be estab-
lished by the Council for the purpose.

(2) A separate i ntimation-cumapplication
shall be given by each inporter or ~his own
goods. One such i ntimation-cumapplication

shal | be sufficient for a single consignnment.
VWhen such consignnment contains goods of dif-
ferent descriptions, full details shall be
given separately in the intimation-cumappli-
cation. Not nore than one intinmation-cum
application for export can be given by an
i mporter for goods passing through an Exit
Naka in a day.

(3) No such intimation-cumapplication shal
be accepted unl ess-

(a) it is conplete in all respects and
signed by the inporter hinself or by a person
authorised by himin witing in this behalf;

(b) it is supported by the receipt for the
deposit paid at the time of inmport and is
acconpanied by the original invoice, if any,
filed at the tinme of inport;

462
(c) the goods produced for inspection and
intended to be exported are, subject to the
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provi sions of sub-rule (2) of the |ast preced-
ing rule, identical with what they were at the
time of inport.

(d) the exporter and the inporter of
these goods are one and the same person and
such articles have not undergone change of
owner shi p.

Note. - The requirenent of clause (c) shal
not be applicable in the case of dutiable
goods to which sub-rule (3) or (4) of the |ast
precedi ng rul e appli es.

(4) On receipt of such intimation-cum applica-
tion and on arrival of the goods intended for
export, at the Central Octroi Ofice or Branch
Ofice, the Superintendent of Cctroi or any
of fi cer aut horised by him shall -

(a) satisfy hinself that all the condi-
tions prescribed above are fulfilled;

(b) wverify that the goods actually pro-
duced for inspection are as described in the
inti mation-cum application and in the rel evant
import invoice, if any, or in the inport
decl aration in Form 4, and seal and mark such
goods ‘whenever deenmed necessary; and

(c) issue a witten perm ssion-cumrefund
export S pass in Form 12 after obtaining a
speci men signature of the inporter or his
aut hori sed agent on such pass.

(5) The inporter accomnpani ed by an escort, if
provi ded by the Council, shall then take the
goods beyond the octroi limts through the

Exit Naka within the tinme |limt and by the
route specified in the pass. Before crossing
the Exit Naka, the inpoter shall present the
goods to the Octroi O ficer at the Exit Naka
for inspection, with the pass. The tine [limt
shal |l be fixed with/due regard to the distance
of the Exit Naka from the Central COctroi
Ofice or the Branch office, but in no case it
shall exceed 12 hours fromthe tine of issue
of the perm ssion-cunrefund export pass.

(6) The Cctroi Oficer at the Exit Naka,” on
presentation of such goods as well _as the
pass, shall satisfy hinmself that-

(a) the pass as well as- the  goods are

presented within the specified tinme limt;
463

(b)the seals or marks, if any, are inact; and
(c) the goods actually tally with those / nen-
tioned in the pass.
On being so satisfied, he shall make " rel evant
entries in the register maintained for the
purpose, obtain signature of the inporter
thereon, sign a certificate as given on the
pass, deliver the same to the inporter —and
allow the goods to pass beyond the octro
limts.
28. Provision for refund of deposit.- (1)
VWhen any goods for which a deposit has been
paid under rule 24 at the tine of their inport
are exported, the ampbunt of deposit recovered
shal |, subject to the provision of sub-rule
(2), be refunded.
(2) The refund shall be admissible, if all the
conditions bel ow are satisfied.-
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into

(a) The refund is applied for wthin one
nonth fromthe date of e x port.

(b) The goods are exported out of the
octroi limts within a period of six nmonths of
their inport.

(c) The application for refund is supported
by a duly certified witten perm ssion-cum
refund export pass.

(d) Al the conditions in sub-rule (3) of
rule 25 are fulfilled.

(e) The ampunt clained as refund is wth-
drawmn within three nonths fromthe date of
intimation to the inporter to receive the
anmount .

(f) The goods exported were declared to be
intended for tenporary detention wth the
i nporter _and eventual export at the time of
i mport:

Provided that the said period of six nonths
shall not apply to goods inported by the Food
Cor poration of India established under section
3 of the Food Corporation Act, 1964.
29. Procedure for refund. - (1) The Applica-
tion for refund of deposit shall be made in
Form 13 by the inporter hinself or by his duly
aut hori'sed agent in this behalf in witing on
any ' working day during the hours fixed for
noney transactions by the Council at the
Central = Cctroi O fice within one nonth from
the date of the actual export. If the |ast day
for claimng refund falls on a public holiday
such application shall beaccepted on the next
wor ki ng day.
464
(2) Such application shall be acconpanied by
the duly certified relevant witten  perm s-
sion-cure-refund export pass and shall contain
reference to the connected export intination-
cum application already given by the inporter.
There shall be a separate application for each
witten perm ssion-cure-refund export pass.
(3) If the refund applicationis in order  and
satisfies all the conditions specified in the
| ast preceding rule, the anount of the refund
shall be correctly deterni ned subject to the
limtation prescribed in the next succeeding
rul e".
30. Value, weight, etc. of goods for purposes
of refund.- Wien the refund is clained in
respect of goods on which duty is leviable
ad-valorem the wvalue for the purposes of
refund shall be the value as per invoice on
the strength of which the duty was originally
paid together with such cost of carriage and
ot her incidental charges that were then deter-
m ned. Were the value was deternmined in the
absence of invoice on the basis of narket rate
prevalent on the day of inport, that value
only should be considered and not the market
price prevalent in the |ocal market on the day
of export".
FORM 4
(Rules 14, 24 and 25)

Declaration in respect of the dutiable goods inported
Muni ci pal octroi limts, which are intended for
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temporary detention with the inporter and eventual export.
To
The Cctroi Oficer,
Octroi Naka No. ..............
............ Muni ci pal Counci

[, (|nsert full name and address of
the inporter) hereby declare that the bel ow nmentioned goods
are neant for tenporary detention with ne at ........
(specify address at which to be kept) for eventual export
outside the octroi limts. | amwlling to pay an anount
equal to the anmpunt of full octroi due thereon as deposit
either in cash or in the formof Bank Guarantee and may
claim refund according to the rules if these goods are
exported outside linmts within six nmonths fromthe date of
their inmport. The below nentioned details are true and
according to the original invoice, true copy of which is
filed herewith. The said invoice covers all the goods im
ported by ne as per Bill of Entry/Railway Recei pt/ Goods

Transport Meno/ Ai r consi gnnent Not e
No. ....... ... dated ........
465
Sr. No No.and Description ~Wight Value Senders Rem
No &date descri - of the or plus all name& arks
of ption of goods goods incidental address
i mport packages char ges in ful
document whi ch are to
gi'ven seper -
ately

1 2 3 4 5 6 7 8
Ful | residential/business address of the inporter.

Date .......... Si gnature of the Inporter

I have checked the above particulars with the invoice
and verified the goods, which are found to be correct. True
copy of the invoice appended is verified and found to be
correct. The weight or quantity or value, together with the

i nci dent al charges declared, 1is correct. The t axabl e

wei ght/quantity/value of the goods is ....... and the rate

of octroi ........

Date....... | nspector/ d erk.
The armount of Rs. ........ on account of deposit has been

recovered under receipt No. .......... dated ..........:

Date ......... Inspector/ d erk.

FORVB

(Rules 14 and 15)

Declaration in respect of the dutiable goods inmported on
behal f of person, firm or body allowed to keep an - account
current.

To,

The Cetroi Oficer,

Octroi Naka No. .........

Muni ci pal Counci |
Ly (insert the full nane and address of
the i nporter) hereby declare that the bel ow nentioned goods
are being inmported into the Municipal OCctroi limts  on
behal f of .............. (insert the nane of persons, firm
or body allowed to keep an account current) and that the
bel ow nentioned value and wei ght/quantity of the goods is
true and correct and is according to the original invoice,
true copy of which is filed herewith. The said invoice fully
covers all the goods inported by ne today as per Bill of
Entry/ Rai | way Recei pt/ Goods Transport ©Meno/ Air Consi gnnent
Note No. ......... dated .......... , | further undertake
to produce the said invoice for your inspection whenever
demanded by you within one year fromtoday.
466
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To be filled in by the inporter To be filled in
at the Central
Cctroi Ofice

1. Sr. No.

2. Bill of Entry ’'Railway Receipt’ Goods Transport Meno/ Air

Consi gnnent Not e.

3. Nunber description of packages.

4. Goods.

6. Value plus incidental charges which are to be given

seperately.

7. Rate of Ovctroi.

8. Anpunt of Octroi recoverable.

Date....... Si gnature of the inporter Dues entered in

| have checked the above particulars Account Current
with the invoice and verified the goods, Date ..........
whi ch are found to be correct. True Cctroi

copy of the invoice appended i s Super i nt endent

verified and found to be correct.

The wei ght or quantity or val ue, together

wi th the 'incidental charges decl ared,

is correct. |Issued pass No...dated ..

Date ............... | nspector/C erk

FORMG (Rul e 15)

Pass for goods inported on behalf of person, firm or body
all owed to keep an/account current

. ... Mni ci pal Council:....... Muni ci pal Counci | Book
No. ..... Entrance Naka No. .....: Book No. ..... En-
trance Naka No. .....

Counterfoil of pass Pass for goods

inmported by in account current
(Nanme of Person, firm or body)

Descri ption No. and Description Weight ,
Descri ption of the quantity
of packages goods or value
1 2 3

Dated .......... Dated ..........

Entrance Naka | nspector/Clerk Entrance Naka | nspector/C erk
467
Form 11
(Rules 25 and 26)

Intimation-cumapplication for witten perm ssion for Export
of Goods Tenporarily detained with the I nporter
To
The Superintendent of Cctroi,

.......... Muni ci pal Counci |

L (insert the full name and address
of the inporter) hereby declare ny intention to export. the
goods to............. through Naka No. ........ as detailed
bel ow. The certified copy of original invoice/invoices under
which these goods were inported are appended herewith. |
have produced the goods for actual verification. Kindly
grant me the permission to carry the goods to the said Naka.
SI. Description Quantity Date of Inport Deposit G oss

No. of the (Nunber of Inport invoice receipt weight

goods bags or & No. of No. and nunber &
cases) entrance dat e dat e
Naka
1 2 3 4 5 6 7

Val ue Amount to be Nunber of Nane and How Remar ks
ref unded Ref und Export address of exported
pass granted the consignee
8 9 10 11 12 13
Date ........... Si gnature of |mporter
Verified the contents and the weight as above and found
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correct.

Count er si gned.

Cctroi Oficer. Si gnature of the Refund | nspector/d erk.
Receipt No.......

468

FORM

Rul e 25)

Witten Perm ssion-cum Refund Export Pass

Receipt No.............. Date ............... 19

SI. Month Name and Nane and Description Quantity G oss
no. and address of address of of the (number of wei ght
date the inpoter the consignee goods bags or cases)

1 2 3 4 5 6 7
Val ue Deposit How Exi st Date & tine by Wether Renarks
to be export ed Naka whi ch the goods goods

ref unded No.~ shoul d reach the sealed or
Export Naka escort given

8 9 10 11 12 13 14
*Fee for Witten Perm ssion-Cum Refund Pass Rs .........
M scel | aneous Receipt No.......... , dated.......... ,
Si gnature-of the inporter Signature of Octroi Oficer
| hereby certify that the goods nentioned above have passed
outside the octroi limts'this day the.......... of the
month.......... 19 Time........... am/p.m in ny
presence Railway /receipt........ /Vehicle No.  .........

The seals, if any, thereon were intact when the goods were
presented to ne for verification
Date ........... Si gnature of “the Exist Naka Oficer
Naka No. ~...........
*This fee should be levied inaccordance with the bye-Ilaws
franmed under section 338 for granting perm ssion to take the
goods fromthe Central Cctroi O fice or Branch Ofice to the
Exi st Naka.
FORML3
(Rul e 29)
Application for Refund of Deposit
To
The Superintendent of Cctroi,
.......... Muni ci pal Counci |

469
Sir,

[, the resident of..... ... hereby apply
for refund of deposit as per enclosed Witten Perm s-
sion-cum Refund Export Pass No. .......... dated.......... ,
as t he goods nentioned in the pass wer e exported
on..... under ny intimation-cumapplication, dated.......... ,
I t her ef ore, request you to grant t he refund of
Rs. ......... and obli ge.

Encl osur e:
Date.......... Si gnature of |nporter

On a reading of these rules it appears to be that Rules
24, 25 and 28 in terns would apply only to cases failing
under category four, stated above. The declaration in Form4
referred to in Rule 24 and deposit of the anmount equi valent
to octroi duty payable at the entry point, production of the
goods for verification at the Central Cctroi Ofice are al
consistent with its being applicable to a case where dutia-
bl e goods are inported for tenporary detention and eventua
export by a person having a bonded warehouse of his own
contemplated in Rule 14 (1) (d) and not Rule 14 (1) (e).
However, Rules 29 and 30 are general in terns and nmay be
i nvoked in both the cases falling under Rule 14 (1) (d) and
(e). Sub-rule (3) of Rule 29 refers to the conpliance of the
conditions in Rule 28 and that is howit may be said that
the provisions of Rule 28 are attracted to the cases of a
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person having a bonded warehouse and the facility of account
current. However, the Rules have to be read and applied in
such way that they do not conflict with but are consistent
with the facility of current account given to the Conpany.
Form 5 which is applicable to a case falling under Rule 14
(1) (e) does not require the Conpany (inmporter) to give a
declaration at the tinme of arrival of the goods at the entry
Naka point that the "goods are neant for tenporary detention
with" the Conpany at its warehouse "for eventual export
outside the octroi limts". The Conpany need not al so make
any deposit with the Naka Inspector at the point of entry.
An anmount equivalent to the octroi duty payable in respect
of the goods is only entered in the account «current after
the goods have reached the warehouse and verified by the
Cctroi O ficer. Formdis not applicable to the case of the
Conpany whi ch has got a current account facility. The Conpa-
ny, is, therefore, bound'to give a declaration only in Form
5, and need not give a declaration as in Form4 nor is there
any obligation to deposit an anmount equivalent to the ful
octroi duty wth the Cctroi- Inspector at the Entry Naka
Point. Furtherreference to original invoices/in Forns 4 and
5 is only for the purpose of checking the particulars en-
tered into in the forms. The production of an invoice is
not, having regard to the
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purpose of such production, to be insisted blindly. If the
particulars furnished in the formincluding weight/quantity
or value could be established satisfactorily by other docu-
ments, we have no doubt that wi Il be sufficient. conpliance
with the Rules. Columm 5 of Form 11 also refers to invoice
and the date of invoice. This is again to correlate the
goods exported with the goods inmported. If the identity of
the goods could be established by evidence other than the
production of invoices that should satisfy the Rules. The
i nvoi ce as such has no bearing on the liability of the goods
for octroi or the right of the Conpany for refund.

So far as the production of the original invoices are
concerned, the |learned counsel for the Conpany pointed out
that the goods are brought from their own nmanufacturing
units at Pune and Janshedpur and it will only be ~a stock

transfer and this requirement of producing original invoice
could not be conplied with and is not applicable. Under the
current account procedure the invoices, if any and all the

ot her docunments are verified when the goods reach the ware-
house with reference to the description of -the goods,
wei ght/quantity, value and other particulars and it is only
after wverification the octroi duty leviable is ~determ ned
and amount is debited in the account current and the denand
also is issued.

The |earned counsel for the appellant also referred to
certain docunments to show that for every category of  arti-
cle, the Conpany has given a distinctive nunber and the
goods are easily identifiable and the nunmber of itens or
guantity inmported are all record in the register and com
puterised for easy verification. It is these identifying
nunbers of the articles that are nmentioned in the intima-
tion-cure-application for witten perm ssion for export. He
also relied on the fact that the Conpany has no manufactur-
ing unit within the Thane Municipality. Simlarly, Colum 6
of Form 11 also could not be conplied with as it is not
applicable to a person who is having current account facili-
ty. So far as the value is concerned the | earned counsel for
the appellants have fairly stated that the respondent was
taking 72% of the list price of the articles for determning
octroi payable, for which he has no objection. In fact, he
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has suggested that since the Conpany publishes the price
list periodically and that which shows the current price at
any point of tine may be taken as the basis for such valua-
tion.

The Octroi Exit Naka O ficer had refused to give the
certificate of export pass on the ground that the particu-
lars in Colums 5 and 6 of Form 11 could not be verified as
the original invoices and the deposit receipts were not
produced. Since these colums could be filled only to the
ext ent possible by a person having an account current facil-
ity and there is no dispute about the export of the goods
mentioned therein the refusal to give the export pass cer-
tificate. by the Exit Naka Oficer could not be sustained.
471

The next point to be considered is the procedure to be
foll owed when the inporter wants to "breaking the hul k" and
repack the goods in smaller quantities and also the proce-
dure relating to filling up Forns 11 and 12 and the refund
applications in such circunmstances. Rules 24 (2.) st ates
that for breaking the bulk and repacking in snaller pack-
ages, sanction of the Superintendent of Cctroi is necessary
and the "breaking bul k" shall al so be done in the presence
of an officer deputed for this purpose. Rule 62 of Chapter
VIIl of the Schedule to the Bonbay Provincial Minicipa
Corporation Act, 1949 provides that subject to the standing
orders not |ess than 90% of the octroi” paid on any goods

shall be refunded if such goods are exported beyond the
l[imts of the city within six nonths of paynent:
"provided that...... (Q in the case of

goods which have been broken bulk prior
intimati on _has - been given to the officers
specified in this behalf in the standing
orders and the place or places of storage have
been reported to himfromtine to tine'!.
Paragraph 5 of Appendix IV'to this Act which we have
noticed earlier states that the rules flamed under the

Muni ci pal Act shall "in so far as it is not inconsistent
with the provisions of this Act, continue in force"”. Rule 62
of Chapter VIII forms part of the Act. The | earned counse
for the appellant, therefore, contended that Rule 62 shal

prevail and prior intimation of the intention to ' breaking
bul k’ shall be enough and there was no necessity for the

Conpany to get the sanction of the Superintendent of Cctroi
or break the bulk in the presence of an officer deputed for
the purpose as required under sub-rule (2)-of Rule 24. In
ot her words according to the | earned counsel Rule 24 (2) of
the OCctroi Rules is inconsistent with Rule 62 of Chapter
VIIl of the Schedule to the Act and to the extent...  of
i nconsistency it shall be deenmed to be not applicable. On
the other hand the | earned counsel for the respondent con-
tended that Rule 62 (c) deals with prior intinmation-and Rule
24 (2) deals with the sanction and breaking of the bulk in
the presence of an officer deputed for that purpose and both
the rules can stay together and operate and there is  no
i nconsi stency. W are not inpressed with the argunment that
there is an inconsistency between Rule 62 and Rule 24 (2).
The intimation contenplated in Rule 62 inply that the break-
ing the bulk shall be done with the know edge of the octro
authorities. But it Cannot be said that the rules further
provide that after intimation the breaking of the bul k shal
be done in the presence of the officers and after sanction
that would in any case be inconsistent. Both the rules thus
can stand toget her.

In HMM Limted v. Administrator, [1989] 4 SCC 640
this Court had occasion to consider the effect of non-com
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pliance with this require-
472
ment of a similar provision, on the right to get refund.
Shortly stated the facts in that case were these: The appel -
ant brought into the municipal Iimts Horlicks in bulk
containers (large steel druns) for being packed in wunit
containers (glass bottles) at the packing station in Banga-
lore and thereafter exported outside the municipal limts.
In respect of the m|kfood so exported in glass bottles the
appel | ants sought refund of octroi on the ground that there
was no consunption, use or sale within the municipal linmts
and the goods were exported. Rule 24 of the OCctroi Rules
that were in force in Bangal ore city provided:
"24...0n all articles on which octroi duty has
been pai d and whi ch are subsequently exported
beyond ~“the -octroi limts wthout breaking
bul k;” refunds shall, subject to the follow ng
rules, ‘be granted at the rate originally
charged at the time of inport; provided that
no - such refunds shall, except in the ease of
timber inported -and re-exported in log be
granted unl ess such goods are exported wthin
three nonths fromthe date on which octroi was
| evied".

Relying on this provision it was contended by the Minic-
ipality that breaking the bulk anmobunted to "use" within the
municipal limts attracting levy of octroi and no refund was
permi ssible. The refund application had al so not been made
within three nonths fromthe date on which octroi was
levied. It was admitted that the appellants had not foll owed
that procedure prescribed in Rule 24. This Court held that
nere transferring of a bulk product in snmall containers like
packets or bottles for the purpose of sal e does not ' anpunt
to wuse of the goods in the sense the word is used in ' rela-
tion to levy of octroi. It was further held that the ‘words
"w t hout breaking bul k" is not an expression of art and that
nmeant only transferring the product fromthe druns by break-
ing the seal of the druns, to the bottles for the purpose of

exporting or for taking themout of the nunicipal Jlints,
and that would not anount to either use or consunption of
the Horlicks powder within the nunicipal limts attracting

the levy of octroi.

The ratio of the judgnment clearly is that nerely on the
ground that the goods are not exported in bulk as originally
i nported, the |levy does not beconme valid or-that the inport-
er who exported the goods | oses his right to a refund of the
octroi paid. The goods neither |oose their identity nor
cease to be identifiable. Once we reach the conclusion . that
there is no consunption or use, octroi is not attracted and
if any levy has been nade and the anmount coll ected, the sane
becones | egally refundabl e even when the goods are " exported
in parts and in smaller packages. This is particu-
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larly so because in the case of goods not consumed or  used
within the octroi area but exported there is a constitution-
al bar for the | evy of octroi

In this connection we may al so refer to another decision
reported in Minicipal Committee, Khurari v. Dhannalal Seth
& Os., [1969] | SCR 166. The rules considered in that case
al so provided that an application for refund was to be made
in the prescribed formand that the exporter after filling
in the particulars had to present his application at the
office appointed for that purpose. There were other rules
whi ch provided an el aborate procedure to be followed at the
time of export of the goods. These rules related to the
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octroi officers satisfying hinself that the goods brought
for export agree with those nentioned in the application
presentation of the claimwthin the prescribed tinme, iden-
tifying of the goods exported with those inported and other
matters. This Court held that:
"these rules do provide a procedure which an
exporter wshing to claimrefund has to fol-
low. But the question is whether in a case
where an exporter has not done so, is he
disentitled fromclainng the refund. The rea
difficulty in the way of the appellant Conmit-
tee is that though the rules |ay down a proce-
dure which such an applicant has to follow,
they do not provide at the sanme tinme that an
applicant for refund who has failed to follow
the procedure laid down inr.r. 35 to 39 would

be disentitled to claimthe refund. 1In the
absence  of such a provision coupled with the
categorical |anguage of r. 27 giving a right

toan exporter of dutiable goods to claim
7/ 8th of the duty paid on such goods on their
import, it becomes difficult to uphold the
deni al by the appellant Committee of the right
of respondents 1 and 2 such a refund. W are,
therefore, of the opinion that in the present
state of the rules, the appeal nust fai
though for reasons different fromthose given
by the Board of Revenue and the H gh Court".
It may be pertinent to mention that the Mharashtra
Muni ci palities (Octroi) Rules, 1968 al so do not contain any
specific provision that an applicant for~ refund who has
failed to follow the procedure would be disentitled to claim
the refund. It may be noted that the amount coll ected. which
is equivalent to the octroi duty payable on the goods, on
entry into the octroi limts whilein detention in the
war ehouse is only as a deposit pending export of the goods.
The other aspect is that once octroi is not leviable the
deposit nmamde by the inporter pending export is in the nature
of a trust and refundable in the event of the export of the
goods. Further in a given set of facts, whether the rules
have been conplied with will have
474
to be tested having regard to the nature of the particular
transacti on and whet her the object of the procedure provided
is otherwise fully satisfied. ‘ Rule ~28 also nerely
states that the refund shall be admi ssible if all the
conditions in sub-rule 2 of that Rule are satisfied. The
object of requiring intimation or sanction and presence of
an officer when breaking the bulk in the schene @ of ~octro
levy and refund is to ensure that dutiable goods do not
escape the assessnment and refunds are nmade only in- respect
of goods exported. In other words the whole requirenent
relates to the identification of the goods. In that sense if
the same is otherwise conplied with the right to refund
cannot be deni ed. These rul es cannot be read as enabling the
nmunicipality to |l evy and collect octroi even in cases where
the goods have not been inported for consunption or use. As
held by this Court in Kirpal Singh Duggal v. Minicipa
Board, Ghaziabad, [1968] 3 SCR 551 the octroi rules are
intended to regulate the systemon which the refunds shal
be allowed and paid. Wiat are nerely matters of procedure
which the nunicipality was entitled to require conpliance
with in granting refund cannot be treated as condition
precedent for the entitlenment of the refund itself. The
Constitution prohibits I evy of tax except in accordance with
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| aw. When the goods are not inported for consunption or use
within the octroi area the nmunicipality ceases to have any
constitutional right to levy octroi. If the goods therefore
have merely entered into the octroi linmits and passed out of
the sanme no octroi duty is attracted.

The concept of octroi as held by this Court in Burma
Shell s case (supra) may include "the bringing in of goods
in a local area so that the goods cone to a repose there"
It is this concept that is reflected in Rule 28 (2) Co) when
it requires evidence that the goods were exported out of the
octroi limts wthin a period of six months of their im
ports. The | earned counsel for the appellants M. Andharuji -
na had expressed certain difficulties in satisfying the
Corporation that the goods inported were exported within the
period of six nmonths as provided in the rules in view of
certain peculiar circunstances in this case. He pointed out
the goods received in bulk are small small itens and there
are about 16000 distinctive types of articles and when the
bul ks are broken and each of the categories itens are m xed
up together it becones difficult for him to individually
identify —when the goods were received and when they were
exported. However, he was sure that the goods were exported
before six nonths. Wen this difficulty was pointed out
during the pendency of the appeal, as an interim direction
this Court by Order dated 1.5. 1989 directed the parties to
proceed on the basis that the goods which cane in first had
gone out first unless sonme factors ~or features indicate
otherwise. This is not equitable principle unknown to |aw
Even as early as in 1816 with reference to noney paid on
account to a creditor;, in Clayton’ s case (1814)
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23 Al. ER Rep. P. 1, it was held that in the absence of
an agreenment to the contrary, in the case of current account
containing debit and credit entries there is a presunption
that the first itemon the credit side of the account is
intended to be applied in the paynent of the first item on
the debit side of the account. Thi's is an equitable princi-
ple which could be followed in the instant case and it nay
be presuned that the goods which cane in first have gone out
first and the six nmonths period could be determ ned on that
basis. In any case in view of the interimdirection given by
this Court on May 1,1989 that may be usefully be followed
for the future also in this case

To sum up: Having regard to the nature and incidence  of
octroi unless the octroiable goods are consuned or used or
are nmeant to reach an ultinmate user or consumer ~in the
octroi area no octroi is leviable. The words 'sale therein
in the words "consunption, use or sale thereinin the defi-
nition octroi neans sale of octroiable goods to a person for
the purpose of consunption or use by such person in the
octroi area. If sale was intended for consunption or use in
the octroi area whether the purchaser actually consumned
inside or outside octroi area is irrelevant. Rules 24 to 30
and the forns in the systemof levy of octroi are intended
to regul ate the procedure for collection, identification  of
dutiable goods and correl ation of goods exported with the
goods inported for the purpose of refunds of octroi collect-
ed. In view of constitutional bar octroi is not leviable if
the goods are not brought into the octroi area for purposes
of consunption or use in the area but for export and in fact
exported by the inporter hinself or the sale by him occa-
sions the export. Conpliance with the procedure prescribed
in the Rules for filing clains of refunds are not condition
precedent for the right or eligibility for refund or the
liability to refund but are provisions regarding proof of
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export of the goods inported and are not neant to be exhaus-
tive either. They are to be interpreted and understood in
that sense. The object of the Rules fixing a period of
[imtation for export however is different. The export
cannot be put in perpetual doubt and the goods may be con-
sidered to have cone to a repose if they were not exported
within a particular period provided in the rules. Applying
these principles to the instant case, on facts the rejection
of refund applications on the ground that Rule 25 (3) (d)
had not been conplied with was illegal. Since the rejection
of the <claims for refund was merely on the ground that
either Form 4 and original invoices were not produced or
colums 5 and 6 of Form 1l or the corresponding colums in
Form 12 had not been filled with reference to an origina
invoice or Form4 or deposit receipt and the refusal to
i ssue export pass certificates on those very grounds which
we have stated are untenable the other orders of rejections
are also invalid: If the goods are m xed up and unidentifia-
bl e
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due to breaking bul k and repacking in smaller and assorted
packages before export the principle that the first export
was of the goods first inported, subject to any evidence
available to the contrary, may be applied and the six nonths
period prescribed for export may be determ ned accordingly.

When these appeals were pending by way of interim ar-
rangenent this Court by order dated 25.4.1990 directed that
in order to obviate the difficulty of identifying the goods
at the tinme of export by reason of the breaking of the)bulk
and in order avoid doubts, the respondent Corporation may
depute their officer or officers on all working days at the
war ehouse of the Conpany to supervise the breaking of the
bul k subject to the Conpany reinbursing the entire . nonthly
paynments and ot her all owances to be paidto the said officer
or officers as per bill or pay slips sent by the Corporation
to the Company. W think that this procedure could be  con-
tinued and followed in future also so that while the pur-
poses of the rules are served the free trade and comerce of
the Conpany which is stated to have a |l arge turnover i's al so
not affected.

The |earned counsel for the respondent then - contended
that the appellants have recovered the anmbunts paid by them
by way of octroi duty fromthe dealers or the custoners to
whom they had sold the goods and therefore they are in -any
case not entitled to get a refund. The argunent was that if
refund is ordered it would anobunt to allowi ng the appellants
to wunjustly enrich thenmselves at the cost of the public to
whom the burden had al ready been passed. This argument is
based on the ground that in the selling price the conpany
had nmerged the octroi duty originally paid as deposit and if
a refund is nade the conpany woul d be getting an additiona
amount over and above normal price which they would have
charged but for the fact that they were initially asked to
deposit octroi. There is no evidence that any of the “arti-
cles sold by the Conpany is subject to any price control by
the Governnent or that the Conpany had charged any octro
separately in the bills, Invoices and the other docunents of
sale to the outside purchasers produced before us do not
al so show that any octroi was separately charged and col-
lected by the Conmpany. It may be nentioned that in the
rejoinder filed by the appellant in the wit petition they
have specifically denied that they "have recovered the
amount paid by them by way of octroi duty fromthe dealers
to whom they had sold the goods or that the dealers in turn
have recovered the octroi duty fromthe customers”. In view
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of this the question of unjust enrichnment does not arise.
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This appeal is accordingly allowed on the above terns.
There will ’"however be no order as to costs.
T.N A Appea
al | owed.
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