2026:MHC:617

A.S. NO.21 OF 2017

IN THE HIGH COURT OF JUDICATURE AT MADRAS

JUDGMENT RESERVED ON : 08/02/2026
JUDGMENT DELIVERED ON : 17/02 /2026
CORAM :
THE HONOURABLE MR. JUSTICE N.SATHISH KUMAR
AND

THE HONOURABLE MR. JUSTICE R.SAKTHIVEL

A.S. NO.21 OF 2017
AND
C.M.P. NO.745 OF 2017

1.Thillainayagam (Died)

2.Thillainatarajan (Died) ... Appellants-1 & 2/
Plaintiffs

3.T.Chandra

4.P.T.Subashini

5.P.T.Senthilkumar

Note:Appellant-2 passed away.
Appellant-3 to 5 are brought on
record as legal representatives of
deceased Appellant-2, vide Order
of this Court dated March 12,
2024 made in CM.P.
No.2118/2024 in A.S.
No.21/2017.

6.T.Lalitha

Note:Appellant-1 passed away.
Appellant-6 is brought on record
as legal representative of

deceased  Appellant-1, vide
Order of this Court  dated
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December 5, 2025 made in
C.M.P. Nos.1216, 1217 & 1218
of 2025 in A.S. No.21/2017.
... Appellants-3 to 6/
Legal representatives

of plaintiffs
Versus
1.Anjammal
2.Arunkumar ... Respondents /
Defendants

PRAYER: First Appeal filed under Section 96 read with Order XLI Rule
1 of Code of Civil Procedure, 1908, praying to set aside the Judgment and
Decree dated August 8, 2016 made in O.S. No.54 of 2015 on the file of II
Additional District Court, Chidambaram.

For Appellants :  Mrs.Hema Sampath
Senior Counsel
Assisted by Mrs.R.Meenal
For Respondents : Mr.A.Muthukumar
%k ok ok sk ok
JUDGMENT

R.SAKTHIVEL, J.
Feeling aggrieved by the Judgment and Decree dated August 8,

2016, passed in O.S. No.54 of 2015 on the file of 'the II Additional District
Court, Chidambaram' ('Trial Court' for short), the plaintiffs therein have

filed this Appeal Suit under Section 96 read with Order XLI Rule 1 of the
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Code of Civil Procedure, 1908 praying to allow the Appeal, set aside the

Judgment and Decree, and decree the Suit as prayed for in the plaint.

2. For the sake of convenience, henceforth, the parties to this Appeal

Suit will be referred to as per their array in the Original Suit.

PLAINTIFES' CASE

3. The suit properties consist of 'A' and 'B' schedules of properties.
The Suit 'A' schedule property measures 22 feet east-west and 172 feet
north-south and it lies within the specific four boundaries. The Suit 'B'
schedule property, measuring 11 feet east-west and 172 feet north-south,
constitutes the western half portion of the Suit 'A' schedule property. In
other words, the Suit 'B' schedule property forms a part and parcel of the

Suit 'A' schedule property.

3.1. The Suit 'A' schedule property originally belonged to Muthu
Padayatchi and his son - Semba Padayatchi as their ancestral entitlement
and each were entitled to undivided 2 share. There existed a tiled house
towards the middle of the Suit 'A' schedule property, with its major portion
lying on the eastern side. There also existed a 6 feet north-south lane

within Suit 'A' schedule property on its western side. The property abutting
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the northern boundary of Suit 'A' schedule property belongs to the Math of
Mouna Guru Manickavasaga Swamigal. Semba Padayatchi sold his
undivided half share in the Suit 'A' schedule property to Manickavasaga
Swamigal vide Sale Deed dated June 26, 1912, registered on June 27,
1912, under Document No.1446. Pursuant to the sale, Manickavasaga
Swamigal was in possession and enjoyment of the western half of Suit 'A’

schedule property, which is the Suit 'B' schedule property.

3.2. Thereafter, under his Will dated December 17, 1921,
Manickavasaga Swamigal created a religious trust, and inter-alia dedicated
the property purchased by him through the aforesaid Sale Deed under
Document No.1446, to the said trust for religious charitable purposes.
Further, under the said Will, Manickavasaga Swamigal appointed
Ambalavana Pillai, Murugesan Pillai and their santhathi (descendants), as

trustees to manage and continue the administration of the said trust.

3.3. Ambalavana Pillai and Murugesan Pillai discharged their duties
as trustees until their respective deaths. Thereafter, Murugesan Pillai's son -
Ponnambala Pillai, acted as trustee and was in possession and enjoyment
of the Suit 'B' schedule property. During his lifetime, a portion of the tiled

house in the 'B' Schedule property collapsed. Ponnambala Pillai died about
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30 years prior to the Suit, and since then the plaintiffs, being his sons, have
been in possession and enjoyment of the Suit 'B' schedule properties as

trustees.

3.4. That being so, the first defendant is the mother of the second
defendant and widow of one Chakravarthy. Said Chakravarthy died about
four to five years prior to the Suit. Around the year 2009, Chakravarthy
encroached upon the southern portion of Suit 'B' schedule property to an
extent of 10 feet X 10 feet. Chakravarthy claimed that he had purchased
the said portion from Venkatarama Iyer, son of Krishnamurthy Iyer in
1971. The plaintiffs subsequently came to know that Krishnamurthy Iyer
had allegedly purchased the property from Krishnasamy Iyer on June 21,

1943.

3.5. Hence, the plaintiffs have filed the present Suit for partition of the
plaintiffs' half share in Suit 'A' schedule property and pursuant allotment
and separate possession of the Suit 'B' schedule property in favour of them.
Further, the plaintiff sought for a mandatory injunction directing the

defendants to remove the superstructure put up on the Suit 'B' schedule

property.
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DEFENDANTS' CASE

4. The defendants filed a written statement denying the averments
made by the plaintiffs in the plaint. The defendants contended that the
registered Sale Deed dated June 27, 1912 executed by Semba Padayatchi,
and Manickavasaga Swamigal's Will dated December 17, 1921, are
irrelevant to the case on hand and also baseless; they are not related to the
suit properties. It was further stated that the father of the second defendant
purchased the suit properties vide Sale Deed dated August 25, 1971 and he
was in possession and enjoyment of the same. After his lifetime, the
defendants being his successors are in possession and enjoyment of the suit

properties. Stating so, the defendants sought dismissal of the Suit.

TRIAL COURT

5. On these pleadings, the parties went to trial. The Trial Court
framed issues, which can be loosely translated as follows:

'l Whether the plaintiffs are entitled to claim Y share in
the Suit 'A' schedule property?

2. Whether the plaintiffs are entitled to seek partition in
the Suit 'B' schedule property?

3. Whether the plaintiffs are entitled to Preliminary
Decree as prayed for?

4. Whether the plaintiffs are entitled to Mandatory
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Injunction as prayed for?

5. To what other reliefs?’

6. At trial, on the side of the plaintiffs, plaintiffs examined
themselves as P.W.1 and P.W.2 respectively and Ex-A.1 to Ex-A.3 were
marked. On the side of the defendants, second defendant was examined as

D.W.1 and Ex-B.1 to Ex-B.14 were marked.

7. The Trial Court after analysing the oral and documentary
evidence, concluded that the plaintiffs did not establish that Muthu
Padayatchi and his son - Semba Padayatchi were the original owners who
were in possession and enjoyment of the suit properties. On the other hand,
the defendants have traced title from the year 1903 and proved their
possession and enjoyment of the suit properties. As the defendants have a
better title in respect of the entire suit properties, the Trial Court dismissed

the Suit.

APPEAL
8. Feeling aggrieved by the Judgment and Decree dated August 8,

2016 of the Trial Court, the plaintiffs have preferred this Appeal Suit.
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9. Since the second appellant / second plaintiff passed away during
the pendency of this Appeal, his legal representatives were brought on
record as Appellant Nos.3 to 5, vide Order of this Court dated March 12,
2024 made in C.M.P. No.2118 of 2024 in A.S. No.21 of 2017. Likewise,
the first appellant / first plaintiff also passed away during the pendency of
this Appeal and his legal representative was brought on record as Appellant
No.6, vide Order of this Court dated December 5, 2025 made in C.M.P.

Nos.1216, 1217 and 1218 of 2025 in A.S. No.21 of 2017.

ARGUMENTS

10. Mrs.Hema Sampath, learned Senior Counsel assisted by
Mrs.R.Meenal, appearing for the appellants / legal representatives of
plaintiffs would submit that the suit properties were originally owned by
Muthu Padayatchi and his son - Semba Padayatchi as their ancestral
property. Vide Ex-A.1 - Sale Deed dated June 26, 1912, Semba Padayatchi
sold his undivided ' share in Suit 'A' schedule property in favour of
Manickavasaga Swamigal. Manickavasaga Swamigal's Math 1is situate
abutting the northern boundary of Suit 'A' schedule property. On the
western portion of Suit 'A' schedule property, there is a north-south lane,

linking the road on south and the Math on north. Hence, Manickavasaga
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Swamigal was in possession and enjoyment of the western portion of the
suit properties; in other words, he was in possession and enjoyment of the

Suit 'B' schedule property.

10.1. She would further submit that Manickavasaga Swamigal
executed Ex-A.2 - Will dated December 17, 1921, wherein and whereby,
he created a trust and dedicated the property covered under Ex-A.1 along
with some other properties to the said trust for religious charitable
purposes. The plaintiffs qua the present trustees of the trust created by
Manickavasaga Swamigal, are in possession and enjoyment of the trust's
properties including Suit 'B' schedule property. While so, the defendants
encroached an extent of 10 feet X 10 feet on the southern portion of Suit
'B' schedule property. Hence, the plaintiffs seeks to partition the Suit 'A’
schedule property into equal halves and allot the western half in favour of

the plaintiffs after removing the superstructure therein.

10.2. She would further submit that the defendants trace their title
from the year 1903 under Ex-A.3 - Sale Deed dated February 26, 1903.
The suit properties were allegedly purchased from one Sellammal. While
the four boundaries mentioned therein correlates with that of the suit

properties, the east-west measurement are written in Tamil numerals and
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are not visibly clear. According to her, for that reason, the defendants

cannot claim title over the entire extent of suit properties.

10.3. Further she would submit that Sellammal executed Ex-B.1 -
Sale Deed in favour of Samikannu Padayatchi and his brother -
Periyathambi Padayatchi, in respect of a north-south stretch of land whose
east-west measurement is 19 foot [1 foot = 12 inches; so 19 foot = 15.8
feet], while retaining her hut in the western portion. Thereafter, Samikannu
Padayatchi and his minor son executed Ex-B.2 - Sale Deed dated
September 2, 1919 in favour of Krishnasamy Iyer in respect of the north-
south stretch of land, but with an east-west measurement of 26.5 foot [26.5
foot = 22 feet as mentioned therein]. When Samikannu Padayatchi's
predecessor in title namely Sellammal had sold only east-west 19 foof in
the north-south stretch of land under Ex-B.1, it is not possible for
Samikannu Padayatchi and his minor son to sell east-west 26.5 foot under
Ex-B.2. In the documents subsequent to Ex-B.2 viz., Ex-B.3 to Ex-B.5, the
erroneous measurement of 26.5 foot has been followed. Hence, these
documents would not bind the plaintiffs. The Trial Court without
appreciating Ex-A.1, Ex-A.2 and other evidence available on record, erred

in dismissing the Suit. Accordingly, she would pray to allow the Appeal
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Suit, set aside the Judgment and Decree of the Trial Court and decree the

Suit as prayed for.

11. Opposing the submissions, Mr.A.Muthukumar, learned Counsel
appearing for the respondents / defendants would submit that the plaintiff
failed to establish that the suit properties originally belonged to Muthu
Padayatchi and Semba Padayatchi, nor did the plaintiff establish their
alleged possession and enjoyment of the suit properties. Further, Ex-A.1 -
Sale Deed & Ex-A.2 - Will are inadmissible as they are not the original
documents and there is no foundational plea for letting in secondary
evidence. Further, there is no evidence to show that the purchaser under
Ex-A.1 and testator under Ex-A.2, namely Manickavasaga Swamigal, was
in possession and enjoyment of the Suit 'B' schedule property. He would
refer to the evidence of P.W.1 and submit that it has been admitted by
P.W.1 that the suit properties are not in possession and enjoyment of the

plaintiffs. Hence, the Suit as framed by the plaintiffs is not maintainable.

11.1. He would further submit that the defendants have successfully
traced their title from the year 1903 vide Ex-A.3 - Sale Deed, wherein

Sellammal (@ Sellathamal purchased a north-south strip of land measuring
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cast-west 25.5 foot. Though the east-west measurement is not visibly clear
owing to the age of the document, in the register of index relating to Ex-
A.3 - Sale Deed called for from the Registration Department by this Court,
the east-west measurement is clearly mentioned as 25.5 foot. The
subsequent documents in Ex-B.2 to Ex-B.5 proves the defendants title over
the suit properties. Further, the second defendant's father - Chakravarthy
obtained building permission (Ex-B.6) in the year 2003, wherein the east-
west measurement has been clearly mentioned as 21.9 feet. Further Ex-B.7
- Licence to construct building, Ex-B.11 - Property Tax Receipt, Ex-B.12 -
Electricity Connection Transfer Letter, Ex-B.13 - Development Charges
Receipt, Ex-B.14 - Licence Fee Receipt, these documents clearly establish
the defendants' title and possession over the suit properties. The Trial Court
after carefully appreciating the entire evidence available on record rightly
dismissed the Suit and there is no warrant to interfere with it. Accordingly,
he would pray to dismiss the Appeal Suit and sustain the Judgment and

Decree of the Trial Court.

DISCUSSION AND DECISION:

12. Upon hearing either side and perusing the evidence available on

record, the following points arise for consideration in this Appeal Suit :
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(ii)

(iii)

(iv)

A.S. NO.21 OF 2017

Whether the suit properties were originally owned by Muthu
Padayatchi and Semba Padayatchi as their ancestral entitlement
and whether they were in possession and enjoyment of the suit

properties in 1912 ?

Whether Manickavasaga Swamigal was in possession and
enjoyment of the Suit 'B' schedule property pursuant to Ex-A.1
- Sale Deed executed by Semba Padayatchi in respect of his '4

undivided share in the suit properties ?

Whether the defendants have established their title and

possession over the entire extent of suit properties ?

Whether the Judgment and Decree of the Trial Court is liable to

be interfered with by this Court ?

13. There is no dispute with respect to the lie and location of Suit 'A’

schedule property, which is a north-south strip of land [ G)gerasr_ ) gz

wearEGETSES  anTGavTapsigeairer wemer]. The Suit 'A' schedule

property as described measures north-south 172 feet and east-west 22 feet.

It is bounded by the Manickavasaga Swamigal's Math on the north; an

https://lwww.mhc.tn.gov.in/judis
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cast-west road on the South; another Math on the East; and land belonging
to Natraja Padayatchi and Anjala Padayatchi on the West. There is a north-
south lane lying within the Suit 'A' schedule property. No serious dispute

with the above facts.

14. In Ex-A.1 - Sale Deed dated June 26, 1912 [registered on June
27, 1912 under Document No.1446], it has been recited that Semba
Padayatchi is thereunder selling his undivided /2 share in Suit 'A' schedule
property in favour of Manickavasaga Swamigal. But there is no
documentary or oral evidence to trace the vendor - Semba Padayatchi's
title over the suit properties. Further, there is no evidence to show that the
vendor - Semba Padayatchi was in possession and enjoyment of the suit
properties in 1912, let alone settled possession. Nor is there any evidence
to show that pursuant to the sale under Ex-A.1, Manickavasaga Swamigal
was in possession and enjoyment of the suit properties or any portion
thereof. Furthermore, P.W.1 as well as P.W.2, who are the plaintiffs 1 and 2
respectively, have categorically admitted that the defendants are in
possession and enjoyment of the suit properties, and importantly, they did
not deny Ex-B.1 to Ex-B.5 - Sale Deeds; they pleaded ignorance about the

said Sale Deeds. They even about pleaded ignorance about the possession
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and enjoyment of Manickavasaga Swamigal. This Court deems fit to
extract the relevant portion of the evidence of P.W.1 and P.W.2 hereunder:

Relevant portion from the cross-examination of PW.1:

“1905 YL Yool (5)  CMFGUVIDLOITON  QPEG  C)FITS IS
GMFGUGULDLOITON  GTGOTLIGUT — BIeOUTUILD — QUIT/BIBUINEE BT 67607 TGV
)BT UNT ). 07.071917 QUIBLLD G)MFeVeVLD LO/T N G517 %
FITLLE BT 600 LIGDLUITL FI%&G — BlowguiD — GCBTBISSITIT 67607 PITGV
GBI UNT ). 291919  FITIOS B0 G0 LIGHLUNTL. S I BT(HUD
Lierrewenwyrir  Carale) GB15 BBl TS YUILmyEEG  Blewguid

QBT BS ST erevrgy  GSMTS). 216194560  Blpelevar STl gydiuir
YBs OCFTEHMS  FLILITIe!) Uit GllBEIFCLFT  YUIUIT
wpmID  QUTevds(h)  GOLDGTTEON DL LI YUTEGFEEG — BeWTUILD
GIB/T(B)S% BITITHON GTGOT TGV G)B/TMITS). — LOTUWGUTLD FHTQSHT C&/TLOGV
BYTITIOLD  YBF FLOUILD BUBUNTNTIT ST %E Yoo Glsupaly S0
BOLIT QL LY PGLD GBI ECLFeT  YUIWIEESG BeTUWLD  GIET (RS S
Qlev/T 1D C)BTUNT ). 1944 QUIBLLD GOLDGIT /T B61 Brevor (5)
CLifi_tb QLI GCIFTSenG QBHeIV QUITEISU el TLd G)5/TUNTS,

258197160 Epelevarpi S YT QBES CIFTSNG FEETNTES)
Blew/TUILD C&1T ()% S5/ G)B/1MIT . QLSS G /7% 0%
CUITIYS S Z)eoT Y QUGHT 6T/ES QIBLOTGT YGQLIQLPLD  6T/E/BGISH S
Bl UITS). QT FIT,Yleor LILg 266191260 LITIIT6CIS) QUIBL LD <Z6oT]
LOITSHLD 1360 ApS SIGLOTIT LIenL_UNTL F) /U7 LDBGOT
G)sLOLILIGIL_UITL- &) GloowmeorF/7L) DL SB)DE GTUpS/% GI%1T(5)% %
Y QUOTLD  ZYSLD. YBFCIFITES S  OCIFLDLILIGOL UNTL FF)% CHT /T
BBLILIGHTITIT  (LPS F/GLOTITLIGOLUNTL F] 6T/5S UHBUNY aUESS 67607 1)
GIF/TVGVLILIL_ a6V 66V. Y65 G)sLOLILIGIL_UITL- &) Y/117Y/%
LIeoUpLIL) S ST DL SBI6V Z)BESUT GTeuT Ry G)BTMUITS. 3)607 ODEELD
WL GV  FTLILNTR) CLUTLLILIBBDS). — YT L SHDEG THTS5
Gl Ber/evor (HLD 67607 /LD <Y Q6T & 6% 2 DLI% 5! Glsus %/
GXB/7(B)% SUIN1B % H)DIT/T 67607 /T GV FITMIGV6V. <Y/ G0T GNDE SN
CUDOTGT FITLOMNTIT Y5 Y aITT NS 6T/ 1Y% GIE/T6007 L_/T/TBOT/T 67607 1))

Csunrgy..
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Relevant portion from the cross-examination of PW.2:

"GuorerFTl) w1 Sems FTer 0 QUIBLEISOTTE LTINS S
VBB Bperr. 22 Yl YD 172 YL BoWLD 2.60on GFITE SIS
LITSINTS) 6oL 10S S5 QUIBENDITITEON GT60 PTGV F/TIB/T60T.  YGUIT BN
YYLIANS G QUIBLD GCIFTSH BV FDINQYLD BV OBV FQUT 2 607 6L,
<%Y/B ST LILDGOLDILIIT 60T L5/ <2560 (LPGIT LI B B6V
LSBT Q)7 6007 () LOITLY BL LY L 1D BL L9 UT1BE B)DITIT BON .
e L1&HS SN0 PL.B) B Yy Cu QupsEws). 19051  ovor ()
LISBNTLD TP GIFGUGVLDLOITON Bl TUID QTSNS G)S/TMTS). 1911LD
Y607 () FOeWGV LOTSHLD SITLLNS 6007 GOQY/LIGDL_UITL FI%(&G GIFGUGVLDLOIT 61
oIt GCIETHSSL CISTMTS). 291919 FITLOS %6007 609 LIGOLUNTL F)
T SSTEUD Lo enenunTi  CETaly G)B1E BBl ST IS S
Blewguitd  GETESSTIT  eTerny GCBIMTS. 216194560  Blpefeversiril)
YUIUWT YBE GIFITHeMNG FLILINTIOGOT]) YUIUW/T Glorl/BIFECL F6or YUIUIT
LODDILD  Q)T607 (B) GOULGIT/TEON 2L LI CFIT S YT BGFHEG BI6w/TUILD
GBI (B)S BITIT&H6N TG0 DTV G)GITUNTS. — LOTUIGITLD HTSHT GB/TLOGV
BUTITIOLD — YBH FLOUILD BYFUTNTIT BITEE Yevul Glsipale) 0
BOLT 190  QUEEGL  CalEIFCLIT  YUIUIEEEG — BlewTUiLD
C&1T(B)S5 % Qe 7LD G)5/TMIT Y. 1944 QUIBLLD
GOLDGOT/T &6 3)/T 6007 (BICLITILLD Q) IBESI CIFITS MG QB  aL/T/BISN/
Qlangtd  G)EMTS. 258197160 BBl qpii S  HUIMIT  QNEES
CMFITS MG FEHEETUTSD) BleWTUILDUTEIBUISG — G)5/TMIT . QL&
CrTSmS  CUITIYS S QT QT  LINTBINTSIEN e LIa]S S
QUIBEDITITHOT T PTGV F/STeor. 266191260 LITLITaUS)  QUIBL LD
yoof] LTS 136V UPSBIGLOTT  LIGOLUITL ] YT  LOBGT
GFLOLILIGIL_UITL- &) GloowmearF/TL) DL SB)DE TP/ G BT ()% %
Y QUTLOTGLD. YBF CFITSS (P B/ILIGHL_UITL F) UNTITLLD BlenTUINLD
QUITIBIBIUISG GIFITMITS. — CIFLDLILIGOL UNTL. FF)% CHIT YT FHHLILIGTITIT

PSS FISLOTT LI WTL. ) 6TSS QUrFUIY aUBSS5 6167 ny CF WS

15. Further, as rightly contended by the learned Counsel for the

Respondents / Defendants, the Sale Deed and the Will marked in Ex-A.1
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and Ex-A.2 respectively are not the originals and there is no foundational

plea in this regard.

16. On the other hand, the defendants have traced their title from
1903 through Ex-A.3 and Ex-B.1 to Ex-B.6 - Sale Deeds. Vide Ex-A.3 -
Sale Deed dated February 26, 1903, Sellammal purchased a north-south
strip of land in the Suit survey number within specific four boundaries
from Gopala Chettiyar and Kuttiaandi Padayatchi. In Ex-A.3, the east-west
measurement of the property covered thereunder is mentioned in Tamil
numerals and further it is not visibly clear. The measurement could not be
deciphered. Hence, this Court vide Order dated January 21, 2026, inter-
alia directed the Sub Registrar, Chidambaram to produce the register
relating to encumbrances during the period of 1890 to 1912 relating to suit
properties. The Sub Registrar, Chidambaram produced the register of index
relating to Ex-A.3, which clearly shows the east-west measurement of the
property covered under Ex-A.3 as 25 "5 foot. Relevant extract from the

register of index reads thus:

“.oLss oL yS5SBn G W SHEEG CoUE

AL wred] sraflonsE Spss
wojgrens] w58 GCSTLEHSSG CSNG
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IBE 56 BBW PRl sLE Cemiy

60 Gs. s1@ srafdew oamu. SCw srwe 25 VZ] & wyarar

LOTOUSHL.  LOJoUSDL. 2 6TTLIL.  YSTVIeTsT uTevaiFss Gam L upwn’

17. Hence, it is clear that under Ex-A.3, a north-south strip of land
having east-west measurement of 25 Y2 foot in Suit survey number within
specific four boundaries was sold to Sellammal @ Sellathammal.
Admittedly, the specific four boundaries of the property covered under Ex-
A.3 matches that of the suit properties and it is in the Suit survey number.
Further, the north-south and east-west measurements also more or less
matches that of the suit properties. Hence, it is safe to say that Sellammal

@ Sellathammal purchased the suit properties under Ex-A.3.

18. After acquiring the suit property which is a north - south strip of
land under Ex-A.3, Sellammal executed Ex-B.1 - Sale Deed dated July 7,
1911 in favour of Saamikannu Padayachi and Periyathambi Padayachi,
conveying a portion of the suit properties to the extent of east-west 19 foot,
while retaining the remaining portion on the western side. To be noted,
there is no serious dispute with the north-south measurement of the north-
south strip of land originally purchased under Ex-A.3; the dispute lies only

with its east-west measurement.
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19. Thereafter, under Ex-B.2 - Sale Deed dated September 2, 1919,
Saamikannu Padayachi and another sold the north-south strip of land to the
extent of east-west 26 Y4 foot, which is 22 feet as mentioned in Ex-B.2, in
favour of Krishnasamy lIyer. It remains unexplained how Saamikannu
Padayachi and another sold east-west 26 "2 foot [22 feet], when vendor -

Sellammal sold only east-west 19 foot under Ex-B.1 - Sale Deed.

20. Be that as it may, thereafter, the property covered under Ex-B.2
was sold by Krishnasamy Iyer and others, to Krishnamoorthy Iyer,
describing east-west measurement as 22 feet vide Ex-B.3 - Sale Deed dated
June 21, 1943. It is recited therein that the east-west 22 feet includes the 6
feet Naarasam on the western side. Naarasam as described in A4
Comprehensive  Tamil-English  Dictionary by M. Winslow [Asian
Educational Services, New Delhi & Chennai, 2011], means a narrow
straight land at a right angle to a street. Further, vide Ex-B.4 - Release
Deed dated January 8, 1944, Minor Natrajan expressed his consent for the
sale under Ex-B.3 after attainting the age of majority [though Ex-B.4 bears

the nomenclature of Release Deed, it is a Consent Deed in substance].

21. Under Ex-B.5 - Sale Deed dated August 25, 1971, Venkatrama

Iyer, son of Krishnamoorthy Iyer [vendee under Ex-B.3], sold the same
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extent viz.,, east-west 22 feet, to second defendant's father. Thus, the

defendants would trace their title to the suit properties.

22. In order to prove their possession and enjoyment of the suit
properties, the defendants have marked Exs-B.7, B.11 to B.14. Ex-B.7 is a
licence obtained in the year 2001 to construct building, Ex-B.11 is a
property tax receipt obtained in 1973, Ex-B.12 is a no objection letter from
vendor - Venkatrama Iyer to vendee - Chakravarthy [second defendant's
father] written in 1972, for the purpose of effecting electricity connection
name transfer. Ex-B.13 - Development Charges Receipt and Ex-B.14 -
Licence Fee Receipt were issued in favour of defendants' side in the year
2013. All these documents are in respect of the suit properties. Bare
perusal of these documents establish the possession and enjoyment of the
north-south strip of land to the extent of east-west 22 feet, by the

defendants' side.

23. Although the defendants have traced their title from the year
1903 in a largely clear manner, it is true that there exist a small gap or
rather discrepancy with respect to east-west extent, in the chain of
defendants' title between Ex-B.1 and Ex-B.2 - Sale Deeds as stated supra.

There appears to be some discrepancy in the extent of east-west 262 foot
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[21 feet] in the north-south strip of land [suit property] conveyed by
Saamikannu Padayachi and another, inasmuch as their vendor - Sellammal
had conveyed only east-west 19 foot under Ex-B.1 - Sale Deed while
retaining east-west 6 feet in the western side thereof. But in Ex-B.3 - Sale
Deed, there is a specific recital that the east-west 22 feet covered
thereunder includes the 6 feet Naarasam. Furthermore, as stated supra, the
defendants have established their possession over the entire extent of suit
properties vide Exs-B.7, B.11 to B.14. It is possible that Sellammal
subsequently conveyed the east-west 6 feet portion retained by her, but
there is no evidence in this regard, nor is there any pleadings to explain the
discrepancy. However, as elaborated above, plaintiffs' have miserably
failed to establish their alleged title, rights and possession over the suit
properties. In fact, in their evidence as P.W.1 and P.W.2, they have
supported the case of defendants by deposing that the entire extent of suit
properties is under the possession and enjoyment of the defendants.
Further, have not denied the defendants' Sale Deeds but have just evasively
deposed that they are not aware of the same. Further, the Sale Deeds in Ex-
B.3 and Ex-B.5 and the Release Deed in Ex-B.4 are originals. Under such
circumstances, on a holistic consideration of the facts and circumstances as

well as the evidence available on record, this Court comes to the
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conclusion that the defendants have established a better title than the

plaintiffs. Hence, the plaintiffs are not entitled to the reliefs sought for.

24. Moreover, the Suit is not maintainable for the reason that the
plaintiffs ought to filed the Suit in their capacity as trustees of the trust
created by Manickavasaga Swamigal. The plaintiffs are claiming title and
right over the Suit 'B' schedule property by describing it as trust property
and by virtue of the fact that they are the present trustees of the trust. Bare
reading of the cause title shows that the Suit has been filed by the plaintiffs
in their individual capacity. As individuals, they have no claim over the

suit properties. Hence, the Suit is not maintainable on that score.

25. The Trial Court after considering the evidence available on
record, rightly dismissed the Suit and this Court finds no reason to interfere
with its Judgment and Decree. Point Nos.(i) to (iv) are answered
accordingly in favour of defendants and against the plaintiffs. As all the
points for consideration are inter-twined, they were combined and

answered.
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CONCLUSION

26. Resultantly, the Appeal Suit stands dismissed. In view of the
facts and circumstances of this case, there shall be no order as to costs.

Consequently, connected Civil Miscellaneous Petition is closed.

IN.S.K., J.] [R.S.V., J.]
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