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The common question involved in these appeals is
whet her the appellant - Board of Trustees of the Port Trust
constituted under the Major Port Trusts Act, 1963 (for short
the MPT Act) have a general lien for their dues over the
present or future consignnents inported by the inporters at
the Bonmbay Port when the said dues are in respect of the
past inmports made by the said inporters.

The respondents in these appeals are inporters who had
i mported various consignnments of woollen rags fromtine to
time. After the arrival of these consignnents at the Bonbay
Port a dispute arose between the respondents and the custom
authorities as to whether the inported goods were woollen
rags or woollen garments. After considerable period of time
the i mport ed goods were confiscated by the custom
authorities but the inporters secured orders to  get the
goods released on paynent of fine. ~During this period the
i mported goods remmined at the docks till ~the order of
confi scati on was passed.

In respect of the period during which the  goods
remai ned at the docks the appellants issued notices to the
respondents demandi ng demurrage charges. With the exporters
denying the liability the Port Trust authorities instituted
various suits to recover wharfage and denurrage charges. W
are in these appeals not concerned with the suits.

After the aforesaid suits had been instituted acrylic
fibre was inported by the respondents. Wen the consignnent
arrived in Bonbay Port the respondents filed bills of entry
for clearance of the goods for hone consunption. VWhen
necessary perm ssion was granted by the custom authorities
the appellant Board was called upon to rel ease the goods.
These goods were not released by the appellant as it
demanded paynent in respect of wharfage and denurrage which
was due from these respondents in respect of earlier
consi gnnents of woollen rags which had been inported by
them This refusal of the appellants to allow the renova
of the goods was based on a circul ar dated 2nd Cct ober 1979
whi ch had been issued by the appellants. The said circular
inter alia, stated as follows:

The Board of Trustees of the Port of Bombay have
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been advised that under Section 171 of the Indian Contract
Act, 1872, they have a general |ien which they can exercise
on the goods which canme into their custody of inporters,
exporters, owners, consignee who have for any reason
what soever not paid the Port Trust charges such as wharf age,
crai nage, storage demurrage or any other dues in respect of
any earlier consignnent/s inported/ exported or sought to be
exported by them

In the circunstances this departrment will exercise a
lien for General Balance of account in respect of wharfage,
crai nage, storage, denurrage and ot her dues of the Board of
Trust ees of the Port of Bonbay agai nst the
i mporters/exporters, owners of consignees of the goods taken
charge of by the Board of the Trustees.

The respondents then filed wit petitions under
Article 226 of the Constitution of India in Bonbay Hgh
Court seeking a declaration that the aforesaid circular was
ultra virus of MPT Act and was viol ative of Articles 14, 19,
265 and 300A of the Constitution of India. The relief which
was sought was that the appellants herein should wthdraw or
cancel the «circular and deliver the consignments of goods
i nported by the respondents and detai ned under the Circular
During the pendency of the wit petition a single judge of
the H gh Court, by an interimorder, directed the rel ease of
the consignnments of ‘acrylic fibre onthe undertaking of the
respondents to give a bank guarantee for an ampunt due which
may be clained by the appellants in respect of the suits
filed in the court.

The contention of the respondents before the Hi gh
Court was that the appellants were not entitled to  claim
general lien wunder Section 171 of the Contract Act, inter
alia, for the reason that there was no existing contractua
rel ati onship between the appellants and the respondents.
They al so contended that the MPT Act was a conplete code in
itself and it was not permissible for the appellants to rely
on the provisions of the Contract Act so as to claim a
general lien. The appel | ants herein contended that they
were entitled to exercise general lien —as provided by
Section 171 of the Contract Act as they were wharfingers to
whom acrylic fibre had been bail ed.

The single judge by judgnent dated 24th Novenber, 1982
allowed the wit petition and granted the relief sought for.
The appellants were directed to withdraw or | cancel the

circular dated 2nd Cctober, 1979 and it was, inter alia,
held that the appellants herein could not in law /claim
general lien wunder Section 171 of the Contract Act. The

appel l ants then filed LPA before the Hi gh Court, but without
any success. The Division Bench held as under

(a) There is no right of general lien in favour of the
Port Trust under the provisions of the Port Trust Act.

(b) The Port Trust does not have a right of genera
lien under Section 171 of the Indian Contract Act.

(c) The right of the Port Trust flows only from the
provisions of the Port Trust Act and thus the claimfor a
general lien by reason of a possessory bailment has been
negatived by the Learned Judges.
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(d) The general lien in favour of the Port Trust s
excluded by the provisions of the Port Trust Act which is a
conplete code itself and is conprehensive in respect of
col l ection and recovery of charges.

The | earned Additional Solicitor General first
contended that the appellants had a general lien under the
provisions of the MPT Act on the acrylic fibre which had
been inported in respect of the earlier dues. For this

submi ssion reliance was sought to be placed primarily on
Sections 59 and 61 of the MT Act. Section 59 and
sub-section (1) of Section 61, which are relevant, read as
fol |l ows:

59. Boards lien for rates - [1] For the ampunt of
all rates (leviable under this Act) in respect of any goods,
and for ‘the rent due to the Board for any buildings,
plinths, /'stacking areas, or other prenises on or in which
any goods may have been placed, the Board shall have a lien
on such goods and may seize and detain the sane until such
rates and rents are fully paid.

[2] Such lien shall have priority over all other liens
and clainms, except for general average and for the
shi p-owners |ien upon the said goods for freight and ot her
charges where such lien exists and has been preserved in the
manner provided in sub-section (1) of Section 60, and for
noney payable to the Central CGovernnent (under any law for
the time being in force relating to custons, other than by
way of penalty or fine.]

61. Sal e of goods after two months if rates or. rent
are not paid or lien for freight is not discharged - [1] A
Board may, after the expiry of two months fromthe time when
any goods have passed into its custody, or in the case of
animal s and perishabl e or hazardous goods after the expiry
of such shorter period not being | ess than twenty-four hours
after the landing of the aninmals or goods as the Board may
think fit, sell by public auction (or in such case as the
Board considers it necessary so to do, for reasons to be
recorded in witing, sell by tender, private agreenment or in
any other manner], such goods or so nuch thereof as, inthe
opi nion of the Board, nay be necessary -

(a) if any rates payable to the Board in respect of
such goods have not been paid, or

(b) if any rent payable to the Board in respect of any
place on or in which such goods have been stored'-has not
been paid, or

( c¢) if any lien of any ship-owner for freight or
other charges of which notice has been given has not been
di scharged and if the person claimng such lien for freight
or other charge has made to the Board an application for
such sal e.

Plain reading of Section 59 shows that in respect of
any goods which are inported the Board has a lien for the
amount of all rates leviable under the Act and for the rent
due to it and it also has a lien on such goods and the Board
may seize and detain the same until such rates are paid. It
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is clear that it is only in respect of the ampbunt due qua
the goods inported and existing there that the Board has
alien wunder Section 59. Under Section 61 (1), in exercise
of its lien, the Board is enpowered to sell the said goods
for realisation of the anbunt due to it. Reading the two
sections together it is clear that the goods which can be
sold in exercise of its lien are only those in respect of
which anpbunt is due and payable to the Board. The words
such goods in Section 61 (1) has reference to those goods
in respect of which rates due to the Board have not been
fully paid.

Coming to the facts of the instant case the anount
which was clained by the appellants was in respect of the
consi gnnent of woollen rags. = There can be little doubt that
in respect of the ampunt clainmed by the Board the provisions
of Sections 59 and 61 (1) would have been applicable wth

regard ~to the said consignnent of woollen rags. But the
contention now is‘that it is in respect of the said dues,
rel atable to woollen rags, that the Board has a general lien
on the 'subsequent consignnent- of . acrylic fibre. Thi s

contention is clearly untenable because, as we have al ready
observed, Sections 59 and 61(1) give a lien on those goods
in respect of which amount is clainmed or due under Section
59. The Board was not demanding or claimng lien on acrylic
fibre on the ground that any anobunt in respect of acrylic
fibre was due. Once it appears that the lien referred to in
Sections 59 and 61(1) is only those goods iin respect of
which anount is due it is clear that the said provisions do

not contenplate a general lien as contended by the
appel | ants. The High Court, in our opinion, was right in
coning to the conclusion that the lien conferred on the
Board under Section 59 of the MPT Act was not a general lien

but was a lien on specific goods.

It was then contended on behalf of the appellants that
as wharfingers they are entitled to a general |I|ien 'under
Section 171 of the Contract Act. In this connection it was
submitted that the Hgh Court erred in comng to the
conclusion that the MPT Act was a conplete code in itself
and that Section 171 of the Contract Act was not applicable.

The MPT Act is not, in our opinion, an exhaustive and
conprehensive code and the said Act has to be read together
with other acts wherever the MPT Act is silent in respect of
any matter. The MPT Act itself refers to other enactnents
which would clearly indicate that the MPT Act “is not a
conplete code in itself which ousts the applicability of
other acts. The preanble of the Act does not show that it
is a codifying Act so as to exclude the applicability of
other laws of the land. Even if it is a codifying Act
unl ess a contrary intention appears it is presuned not to be
intended to change the |aw [ See Bennions Statutory
Interpretation, Second Edition page 444] Furthernore where
codi fyi ng statute is silent on a point then it i s
permssible to look at other laws. |In this connection it
will be useful to refer to the foll owi ng observation of the
House of Lords in Pioneer Aggregates (UK) Ltd. Vs.
Secretary of State for the Environment and others [(1984)] 2
Al ER 358 at page 363]:

Pl anning |aw, though a conprehensive code inposed in
the public interest, s, of course, based on land |aw
Were the code is silent or anbiguous, resort to the
principles of private | aw (especially property and contract
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law) nmay be necessary so that the courts may resolve
difficulties by application of conmon |aw or equitable
principl es. But such cases will be exceptional. And, if
the statute law covers the situation, it wll be an
i mperm ssi bl e exercise of the judicial function to go beyond
the statutory provision by applying such principles nerely
because they nmay appear to achieve a fairer solution to the
problem being considered. As ever in the field of statute
law it 1is the duty of the courts to give effect to the
intention of Parliament as evinced by the statute, or
statutory code, considered as a whole.

In J.K Steel Ltd. Vs. Union of India ([1969] 2 SCR
481 ) it was held that cognate and pari -materia |egislation
should be read together —as formng one system and as

interpreting and enforcing each other. |In B.C.  Shukla vs.
Khubchand ([1964] 6 SCR 129} it was held that Code of Civi
Procedure ' has to be read along with the Limtation Act. In

State of Madras Vs. V. lyer ( 1958 SCR 580) at page 590 it
was held _that Prevention of Corruption Act should be read
along with the Evidence Act. |In Mannan Lal Vs. Mst .
Chhotaka Bibi ([1971] 1 SCR 253) it was held that the Code
of Civil Procedure has to be read along with the Court Fees
Act . In V.R  Shelat Vs. Pranlal ([1975) 1 SCR 534) this
Court observed that the Conpani es Act should be read along
with the Transfer of Property Act.

From the aforesaid decisions it clearly follows that
it is permssible to read the provisions of the tw Acts
together when the sane are conplenentary to each other. 1In
fact sone provisions of the MPT Act thenselves show that
ot her |l aws are applicable.

It is an Act which makes ~ provi si on for t he
constitution of port aut hori ties and vests the
adm nistrative control and managenent of such ports in such
authorities and provides for matters connected therewth.
To the extent provisions of the said Act are -applicable,
there can be little doubt that any provision which is in
conflict therewith contained in any other Act ~would not
apply. The enactnent of MPT Act does not ipso facto exclude
the operation of other laws which may be applicable:
Wherever a departure fromthe general |aw has to be nmade t he
Act specifically provides for the same. This is evident
fromthe follow ng provisions:

{a} Section 29 (2) provides that the provisions of the
Industrial Act 1947 or any other law for the tinme being in
force wll not apply to the claimfor conpensation made by
an enpl oyee whose services are transferred to the Board.

{ b} Section 47 of the MPT Act provi des f or
conpensation payable in certain cases where wuse of -any
private wharf etc. is rendered unlawful. Sub-section (3)
provides for the nanner in which the conpensationis to be
determined and in the absence of agreement arbitration is
cont enpl at ed. Clause (i) of Section 47(3), however,
specifically states that the Arbitration and Conciliation
Act, 1996 shall not apply to the arbitrations under the said
secti on. The said provision nakes the general |aw of
arbitration contained in the Arbitration and Conciliation
Act inapplicable.

{c } Section 68 of the MPT Act is important as it
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provides that notw thstanding the provisions contained in
Section 45 of the Indian Contract Act, 1872 in case of Port
Trust security paynment would be made to joint promise in
accordance with the provisions contained in Section 68 of
the MPT Act and not in accordance with Section 45 of the
Indian Contract Act. Thus Section 68 mnmakes a specific
departure from the provisions of Section 45 of the Indian
Contract Act.

{d} Sections 70 and 71 of the MPT Act mmke specific
departure of the provisions contained in the Negotiable
Instrunments Act, 1881 regardi ng endorsenents to be made on
Port Trust security and the effect thereof.

The aforesaid sections of the MPT Act clearly show
that the said Act is not exhaustive or conprehensive code
and it envisages joint reading with other rel evant statutes.
VWhenever any departure has to be nade from other |[|aws
specific /provisionto that effect has been made in the MPT
Act .

The High Court has rightly cone to the conclusion that
the MPT Act and Sections 59 and 61 in particular do not give
to the appellants the general lien which it is claimng. In
other words it is because the MPT Act does not provide for a
general lien that /the appellants are relying on the
provi sions of Section 171 of the Contract Act. This, in our
opinion, is permissible. It is not possible to hold that
the MPT Act ousts the applicability of the provisions of
Section 171 of the Contract Act under which the Board is
claimng a right of general lien as a wharfinger. The
general lien of the type contenplated by Section 171 in
respect of the past dues is not provided for by the MPT Act.

There is another aspect which is relevant. Secti on
171 of the Contract Act only enables the retention of goods
as security. On the other hand in respect of current dues
in respect of existing goods in their possession the / Board
not only has a lien under Section 59 of the MPT Act but it
al so has the power to sell the said goods and realise its
dues by virtue of Section 61 of the MPT Act. The procedure
for exercising this power of sale of the goods in respect of
which the Board has lien is contained in the said section
Before selling the goods no order of any court —or other
judicial authority is required. On the ~other hand the
general lien contenplated by Section 171 of the Contract Act
only enables the retention of the bailed goods as a

security. Their retention does not give any power to . sel

the goods, unlike the power contained in Section 61 of  the
MPT Act. I f paynent is not made by the consignee to the
wharfinger, in a case where Section 171 of the Contract Act
applies, the wharfinger can only retain the goods bailed as
security and will have to take recourse to other proceedings

in accordance wth [aw for securing an order which would
then enable the goods to be sold for realisation of the
amounts due to it. It may in this connection, be necessary
for the wharfinger to file a suit for the recovery of the
anount due to it and Section 131 of the MPT Act clearly
provi des that such a renedy of filing a suit is available to
the Board. The added advantage of sale given by Section 61
of MPT Act in respect of current dues cannot be regarded as
whittling down the right of general lien contained in
Section 171 of Contract Act in respect of old dues.

Having cone to the conclusion that the MPT Act does
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not oust the provisions of Section 171 of the Contract Act
what we have now to see is whether the appellants can claim
any relief or benefit under the said section. Section 171
of the Indian Contract Act, 1872, reads as foll ows:

171 General lien of bankers, factors, wharfingers,
attorneys, and pol i cy-brokers - Bankers, factors,
wharfingers, attorneys of a H gh Court and policy-brokers
may, in the absence of a contract to the contrary, retain as
a security for a general balance of account, any goods
bailed to them but no other persons have a right to
retain, as a security for such bal ance, goods bailed to
them unless there is an express contract to that effect.

This section is intw parts. The first part gives
statutory right of lien to four categories only, nanely,
bankers, factors, wharfingers and attorneys of Hi gh Court
and policy-brokers subject to their contracting out of
Section. '171. The second part of Section 171 applies to
persons other than aforesaid five categories and to them
Section 171 does not give a statutory right of lien. It
provides that they wll ~have no right to retain as
securities bailed 'to them unless there is an express
contract to that effect. Wereas in respect of the first
category of person nentioned in Section 171 section itself
enables themto retain the goods as security in the absence
of a contract to the contrary but in respect of any other
person to whom goods are bailed the right of retaining them
as securities can be exercised only if there is an express
contract to that effect.

The appellants in the present case are contending that
they are wharfingers and the goods which were inmported and
off loaded at the port were with them as bailee. The
submi ssion of the |earned counsel for the appellants was
that in the absence of a contract to the contrary as bhail ee
of the goods now inported, nanmely, acrylic fibre'the said
consi gnnent could be retai ned by the appellants as security
for the anount due to them towards wharfage and denurrage
charges in respect of the earlier consignnent of woollen
rags. VWile considering this contention we have also to
exam ne whether the claimfor wharfage and denurrage could
be covered by the expression general bal ance of account
occurring in Section 171 of the Contract Act.

VWharf is defined in Jowitts dictionary of = English,
Second Edition, as being a broad plain place, near sone
creek or haven, to lay goods and wares on that are brought
to on from the water. |In Whbster dictionary wharf s
defined as a structure of masonry or tinmber erected on the
shore of a harbor, river, or the |like, alongside which
vessels may lie to |load or unload cargo, passengers etc.;
al so, any |landing place for vessels, as a pier or quay.
Ramanat ha Aiyars The Law Lexicon, Second Edition, defines
wharf as a landing stage built especially along the shore
for loading or unloading vessels. The MPT Act contains an
i nclusive definition of wharf in Section 2 (za) and provides
that wharf includes any wall or stage and any part of the
and or foreshore that may be used for |oading or unl oading
goods, or for the enmbarkation or disenbarkation of
passengers and any wall encl osing or adjoining the sane.

Wharfinger is not defined in the Act but in Jowitts
dictionary of English Law wharfinger is defined as the
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occupier of wharf and it is further stated that as a rule,
wharfingers have a general lien for the balance of their
account . In Ramanat ha Aiyars The | aw Lexi con wharfinger
is defined as rmeaning the occupier of a wharf or a
per son who owns a wharf.

The appellants are the owners of the wharf at Bonbay
where the consignnents of the respondents were discharged.
The services which are provided by the appellants in respect
thereof as wharfingers are, inter alia, contained in Section
42 of the MPT Act which reads as foll ows:

42. Performance of services by Board or other person
- [1] A Board shall have power to undertake the follow ng
services -

[a] landing, shipping or transshi ppi ng passengers and
goods  between vessels in the port and the wharves, piers,
quays 'or docks belonging to or in the possession of the
Boar d;

[b] receiving, renoving, shifting, transporti ng,
storing or delivering goods brought wthin the Boards
prem ses;

[c] <carrying /passengers by rail or by other neans
within the imts of the port or port approaches, subject to
such restrictions and conditions as the Central Governnent
may think fit to inpose;

[d] receiving and delivering, transporting and booki ng
and despatching goods originating in the vessels in the port
and intended for carriage by the neighbouring railways, or
vice versa, as a railway adm nistration under the |ndian
Rai | ways Act 1890 (9 of 1890); (and)

[e] piloting, hauling, nooring, renorring, hooking, or
neasuring of vessels or any other service in respect of
vessel s.

[2] A Board may, if so requested by the owner, take
charge of the goods for the purpose of —performng the
service or services and shall give a receipt in such form as
the Board may specify.

[ 3] Not wi t hst andi ng anyt hi ng contained in this
section, the Board may, with the previous sanction of the
Central Governnent, authorise any person to performany of
the services nmentioned in sub-section (1) on such terns and
conditions as may be agreed upon

[4] No person authorised under sub-section (3) | shal
charge or recover for such service any sumin excess of the
amount {specified by the Authority, by notification in the
Oficial Gazette}.

[5] Any such person shall, if so required by the
owner, performin respect of goods any of the said services
and for that purpose take charge of the goods and give a
recei pt in such formas the Board may specify.

[6] The responsibility of any such person for the
| oss, destruction or deterioration of goods of which he has
taken charge shall, subject to the other provisions of this
Act, be that of a bailee under sections 151, 152 and 161 of
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the Indian Contract Act, 1872 (9 of 1872).

[7] After any goods have been taken charge of and a
recei pt given for themunder this section, no liability for
any |oss or danage which may occur to themshall attach to
any person to whom a recei pt has been given or to the naster
or owner of the vessel from which the goods have been | anded
or transhi pped.

Reading of the aforesaid section shows that the
services required to be performed by the Board is not only
of | oading and unl oadi ng of the cargo but would al so include
storing and delivering of goods. Under sub-section (2) if
the Board is requested by the owner to take charge of the
goods then it is requiredto give a receipt in such formas
the Board may specify. ~Sub-section (6), inter alia, states
that responsibility of any such person who takes charge of
such goods shall bethat of a bailee under Sections 151, 152
and 161 of the Contract Act.  Sub-section (7) absolves the
person to_ whomreceipt is given of rany liability for any
| oss or damage which my occur to the goods. The
responsibility of the Board for the loss of goods is
provided for in Section 43 of the MPT Act which reads as
fol |l ows:

43. Responsibility of Board for loss, etc. of goods
- [1] Subject to' the provisions of this Act, t he
responsibility of ‘any Board for the |oss, destruction or
deterioration of goods of which it has taken-charge shall, -

(i) in the case of goods received for carriage by
railway, be governed by the provisions of the Indian
Rai | ways Act, 1890 (9 of 1890); and (ii) in other cases, be
that of a bailee under sections 151, 152 and 161 of the
Indian Contract Act, 1872 (9 of 1872), omtting the words
in the absence of any special contract in section 152 of
that Act;

{Provided that no responsibility under this ~section
shall attach to the Board -

(a) wuntil a receipt nentioned in sub-section (2) of
section 42 is given by the Board; and

(b) after the expiry of such period as  my be
prescribed by regulations fromthe date of taking charge of
such goods by the Board.}

[2] A Board shall not be in any way responsible for
the 1loss, destruction or deterioration of, or damage to,
goods of which it has taken charge, unless notice of \ such
| oss or damage has been given within such period as may  be
prescribed by regulations nade in this behalf {fromthe date
of taking charge of such goods by the Board} under
sub-section (2) of section 42.

Section 45 stipulates that all rates and other charges
payabl e under the MPT Act for storage of goods shall be
payable to the Board or to such person or persons appointed
by the Board. Section 48 enables the authority to issue
notification, from tine to tine, providing for scales of
rates for services performed by Board or other person and
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the sane reads as foll ows:

48. Scales of rates for services perforned by Boards
or other person - {[1] The Authority shall from tine to
time, by notification in the Oficial CGazette, frane a scale
of rates at which, and a statenent of conditions under
which, any of the services specified hereunder shall be
performed by a Board or any other person authorised under
Section 42 at or in relation to the port or port approaches

-}

(a) transhipping of passengers or goods between
vessels in the port or port approaches; (b) landing and
shi pping of passengers or goods fromor to such vessels to
or fromany wharf, quay, jetty, pier, dock, berth, nooring,
stage or erection, land or building in the possession or
occupation of the Board or at any place within the limts of
the port  or port approaches; (c) cranage or portage of
goods or any such place; (d) wharfage, storage or demurrage
of goods on any such place; (e) any other service in
respect of vessels, passengers or goods,

[2] Different scales and conditions may be framed for
di fferent classes of goods and vessels.

For the use of property belonging to Board i ncluding
for leasing of land or sheds by owners of goods inported or
intended for export or for any other use of |and, building
etc. Section 49 enables the authority to fix the scale of
rates in respect thereof.

Readi ng the aforesaid and ot her provisions of the MPT
Act it is abundantly clear that the appellants are
wharfingers who not only provide space at the port for the
| oading and unl oadi ng of the goods but al so provide for the
storage of the goods till the sane are renmbved. We may here
notice that in exercise of the powers conferred by Section
126 read with Sections 42 and 43 of the MPT Act the Centra
CGovernment issued a notification dated 1st February 1975
notifying the Port of Bonbay (Responsibility for Goods)
Regul ati ons, 1975. The said regul ations, inter alia,
provide that a receipt referred to in sub-section (2) of
Section 42 shall be given in the formannexed to the said
regul ations. The said form which is a receipt contenpl ated
by Section 42 (2), gives particulars of the goods which are
unl oaded and stored in a shed or open area of berth or a
war ehouse.

Wet her the issuance of such a receipt would anount to
an agreenment or concluded contract coming into being between
the appellants and the respondents is wholly immteria
because the receipt evidences the goods coming into the
possession of the appellants and under Section 42 (6) -the
appel l ants woul d be regarded as a bail ee thereof to whomthe
provi sions of Sections 151, 152 and 161 of the Contract Act
become applicable. It is because of this the relationship
of bailor and bailee comes into existence when the Board is
required to store the inported goods.

At this juncture it is appropriate to deal with the
conclusion of the H gh Court to the effect that with the
i ssuance of the receipt under Section 42 (2) the contract,
if any, is between the ship owner and the port trust and not
between the consignee who is true owner of the goods and
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the Port Trust. |In comng to this conclusion the H gh Court
has placed reliance on the decision of this Court in The
Trustees of the Port of Madras by its Chairman Vs. K. P. V.
Shei k Mhamed Rowther & Co. and Os. ([1963] Supp. 2 SCR
915). In that case the question which arose was as to who
was responsible for idle | abour char ges. Labour was
supplied by the Port Trust authorities but their services
were not fully utilised and the question arose as to whether
it was the consignee or the ship owner who was |iable to pay
the said charges. This Court held that the Port Trust took
charge of the goods on behalf of the ship owner and not on
behal f of the consignee and whatever services were perforned
at the tinme of landing of the goods or on their renpoval were
rendered to the ship owner and, therefore, the charges were
rightly leviable not on the consignee but on the streamer
agents. The service of providing the | abour was, in that
case, therefore, to the owners of the streamer and not to
the consignee and it is for that reason the liability was
held not tobe that of the latter. This decision has no
rel evance to the point in issue which has to be decided in
the present case.

Section 2 (o) contains the definition of owner. In
relation to goods the said section states that the word
owner includes any consignor, consignee, shipper or agent
for the sale, custody, |oading or unloading of such goods.
By referring to this sub-section this Court in Sun Export
Corporation and Anr. Vs. Board of Trustees of the Port of
Bonbay ([1998] 1 SCC 142) held that in the case of inports
the liability to pay demurrage, on the endorsenent being
made on the bill of Iading, would be that of the consignee.
This is in consonance with the provisions of the Bills of
Ladi ng Act, 1856. The preanble of this Act provides that by
custom of merchants a bill of “lading of goods ' being
transferable by endorsenent, the property in the goods may
t hereby pass to the endorsee, but nevertheless all rights in
respect of the <contract contained in the bill of |ading
continue in the original shipper or ower and, therefore, it
is expedient that such rights should pass with a property.
Section 1 of the Bills of Lading Act provides that” rights
under bills of lading vest in the consignee or endorsee and
reads as under:

1. Rights under bills of lading to vest in consignee
or endorsee - Every consignee of goods naned in a bill of
lading and every endorsee of a bill of |ading to whom the
property in the goods herein mentioned shall pass, upon or
by reason of such consignnment or endorsement, |(shall _ have
transferred to and vested in himall rights of suit, and be
subject to the sane liabilities in respect of such goods as
if the contract contained in the bill of lading “had been
made wi th hinsel f.

The provisions of Section 2 (o) of the MPT Act

regards, in relation to goods, the consignee as the owner
t her eof . Reading the sane along with the Bills of Lading
Act the consignee of the goods naned in the bill of |ading
or every endorsee of the bill of lading, for the purpose of

MPT Act is regarded as the owner of the goods and it is from
that owner that the appellant is entitled to recover charges
under the MPT Act in respect of the said goods. The High
Court was not right in holding that the contract was between
the ship owner and the Port Trust. The correct position is
that the contract is between the Port Trust and the hol der
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of the bill of lading which, in this case, would be the
consignee. It is the consignee which is the bailor with the
Port Trust being the consignee.

It was then argued by Sh. Pranpd Aggarwal that under
Section 171 of the Contract Act the lien is available only
in the absence of a contract to the contrary. He contended
that the MPT Act was a special statute which provides not
only the services of wharfingers to be provided by the Board
but also for various other services to be provided by it.
In respect of these services the Board is entitled to inpose
and recover rates/charges for the services render ed.
Chapter VI provides for the scale of rates and the matters
connected therewith including the exercise by the Board for
its lien and for recovery of the charges due to it by sale
of goods. In this context it was subnmitted that Chapter VI
of the MPT Act is a contract to the contrary between the
parties.

We are wunable to accept this subm ssion. As has
already been held earlier the general lien contained in
Section 171 of the Contract Act is not covered by the
provisions of Chapter VI of the MPT Act. The MPT Act no
doubt deals with li'en in respect, inter alia, of the goods
inmported but it does not deal with the general lien of the
type we are concerned with in this case, nanely, anobunts due
in respect of earlier consignnments for which paynent has not
been nmade. The contract to the contrary as envisaged in
Section 171 of the Contract Act has to be specific. The MPT
Act including Chapter VI no where provides that the genera
lien wunder Section 171 of the Contract Act would not be
available to the wharfingers in case where the MPT Act s
appl i cabl e. It was also contended on behalf ' of the
respondents that even if Section 171 of the Contract Act
applies the appellants can exercise their lien under Section
171 of the Contract Act for the recovery of their dues for
the services rendered by themas wharfingers only and not
for any other services provided by themas detailed in the

MPT Act. It was contended that wharfage is the noney paid
for Jlanding goods at a wharf or for shipping and taking
goods into a boat or barge. The general |ien of wharfinger

as understood under Section 171 of the Contract Act would
limt to the charges due to a wharfinger for the services
rendered as a wharfinger and not otherwise. On this prem se
it was submitted that once the appellant takes charges of
the goods from the ship owner it does not act as a
wharfinger but acts in another capacity which may be that of
war ehouse owner, bailee etc. and, therefore, Iien cannot be
claimed in respect of denurrage etc. but, at best, can be
clainmed only for wharfage charges.

Attractive as it may appear, we do not find any nmerit
in the aforesaid submission. The first part of Section 171
of the Contract Act identifies five categories of persons
who can have a general lien and retain the goods bailed to
them VWharfinger is one of them The submission of the
| earned counsel for the respondents does not take into
account the fact that Section 171 of the Contract Act
enables these five categories to retain as security the
goods bailed to themin respect of general balance of
account. The general balance of account has to be of the
amount legally due to bankers, factors, whar fi ngers,
attorneys and policy brokers. The appellants conme in the
category of wharfingers, nanely, the owners of the wharf.
The duties which they are required to performare provided
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in the statute itself, nanely, Section 42 of the MPT Act.
In other words the services which are undertaken under
Section 42 have to be paid for and any ampbunt due in respect
thereof wll be regarded as general balance of account
There is no reason to give a restricted meaning to the
expression general balance of account to mean only
wharfage charges which, according to the respondents, would
imply the charges for |oading or unloading of goods, and
woul d not include dermurrage. Once goods are taken charge of
by the appellants as a wharfingers then in respect of the
services rendered, as contenplated by Section 42, if there
is any anmount which is due and payable to it the sane woul d
be regarded as general bal ance of account in respect of
which it has a general lien over the goods bailed to it.

In our opinion the circular dated 2nd Cctober, 1979
i ssued by the appellants was valid and the appellants coul d
retain the goods which were in their possession as bailees
as security for realisation of the amunt of wharfage
denurrage and other charges which were due to them We
accordingly allow these appeal s and set aside the judgnent
of the H gh Court with the result that the wit petitions
filed by the respondents in the H gh Court stand di sni ssed.
The appeals are allowed with costs throughout.




