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Banerj ee, J-

Since the decision of this Court in Braja Sundar (Raja Braja
Sundar Deb v. Mni Behara & Os. : 1951 SCR 431), the |ega
phenonena pertaining to the doctrine of "lost grant’ seenms to be
wel |l settled. This Court in Braja Sundar (supra) upon reliance on
the observations of Lord Radcliffe in Laxmi dhar Msra v. Rangal a
(AIR (37) 1950 PC 56) stated as below-:
".. This doctrine has no application to the case of
i nhabi tants of particular |ocalities seeking to establish
rights of user to sone piece of land or water.
the doctrine of lost grant originated as a technica
device to enable title to be nade by prescription despite
the inpossibility of proving i menorial user and that
since it originated in grant, its owners, whether origina
or by devolution, had to be such persons as were
capabl e of being the recipients of a grant, and that a
ri ght exercisable by the inhabitants of a village from
time totinme is neither attached to any estate in l'and nor
is it such aright as is capable of being nmade the subject
of a grant, there being no adm ssible grantees.”

This Court further in Braja Sundar (supra) upon reference to
a Bench decision of the Calcutta H gh Court in Asrabulla v.
Kiamatul la (AIR 1937 Cal. 245) was pl eased to observe that no
"lost grant’ can be presuned in favour of a fluctuating and
unascertai ned body of persons.

It woul d be convenient at this stage, however, to note in
slightly nore greater detail the observations of Lord Radcliffe in
Laxm dhar M sra (supra) as bel ow

"6. The doctrine of lost grant gives no firmer basis for
the appell ants’ case. This doctrine originated as a
technical device to enable title to be made by
prescription despite the inpossibility of proving

“inmrenorial user". By English comon | aw
prescription had to run fromtine i menorial which by
convention began in the year 1189. If it was possible

to denonstrate that the user in question, though ancient,
originated since 1189 the proof of title by the
prescription of imenorial user failed. To get round
this difficulty, Judges allowed or even encouraged
juries to find that the right in question, though Iess
ancient than 1189, originated in a lost grant since that
dat e. Thus the right acquired the necessary | ega
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origin. But such a right just as nuch as an easenent,
had to be attached to and to descend with an estate :
noreover, since it originated in grant, its owners,

whet her original or by devolution, had to be such

persons as were capable of being the recipients of a
grant under English | aw A right exercisable by the

i nhabitants of a village fromtine to tinme is neither
attached to any estate in land nor is it such aright as is
capabl e of being nade the subject of a grant. There are
no adm ssible grantees. |In fact the doctrine of |ost
grant has no application to such rights as those of the

i nhabitants of a particular locality to continue an

anci ent and established user of sonme piece of |and."

Turning attention on to the fact situation of the matter in issue
be it noted that the present litigation has been between the Bara
conmuni ty being the proprietors of certain tanks in the vill age
known as WMat hurasagar and the fishing community called the
Dhi mar s of Rant ek, which happen to be represented by Tul si Ram
& Ors., being the appellants herein. It is not in dispute that there
was a group of five tanks in this village, water from which was
drawn for the purpose of irrigation by the Barais who had bete
| eaves pl antations. These tanks at one time presumably were al so
a good fishing ground and fish used to be caught and coll ected by
the fishermen conmmunity in the nei ghbourhood. The tanks are
artificial and as the record goes to show and suggest, were
privately owned. As both the commnities were interested in the
mai nt enance of the tanks and water therein for their benefit, sone
arrangenents seemto have been arrived at and the same came to
be recorded and noted in_a docunent popul arly described as
Waj i b-ul -arz having statutory recognition under the C P. Land
Revenue Act. Significantly, both parties to the litigation presently
under consideration adnit that arrangenment which prevail ed
bet ween them since a long tine, first made its appearance in the
Wajib-ul-arz in the year 1862 at the tine of settlenment of the year
1862- 63. This continued in the next settlenment of 'the year 1892-

93. Then again in the third settlenent year 1914-15 and
subsequently also in 1942-43.

On the factual score it further appears that in the year 1951, the
Madhya Pradesh Abolition of Proprietary Rights Act canme-into
force and the rights of Ml guzars-proprietors in these | ands were
ext i ngui shed. In sone cases, however, as provi ded under the Act
certain rights were conferred upon the Mal guzars-and it is not in
di spute that so far as the present tanks and lands are concerned, the
tanks were treated as of the ownership of Barais.

In the year 1954, the present plaintiffs commenced a suit
being Cvil Suit No.10A/54 praying for an injunction to restrain
the defendants being the Appellants herein fromcatching fish in
the said tanks and al so for damages. When that suit reached the
stage of second appeal in the H gh Court being Second Appea
No. 398 of 1959, it was allowed to be withdrawn with liberty to file
a fresh suit. The present suit is a sequel to the suit which was
wi t hdrawn and was filed on 9.8.1963. Leave under Order 1 Rule
8 CGivil Procedure Code was obtained and the suit thereafter was
proceeded with and contested in a representative capacity - the
plaintiffs being the Barais and the defendants, the Dhimars or
fi shermen of Rant ek.

On a perusal of the pleadings it appears that the defendants
(presently the appellants herein) have been rather candid with their
defence to the effect that question of there being any perm ssion
for the catch and collection of fish or its renmnoval, would not arise
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since such activities were within their own rights by reason of the
grant. It is on this score, the High Court in the second appea
conmented to the effect : "It is significant to note that the witten
statenment does not show or claimthat the right to catch fish was
clainmed only on behalf of sone Dhimars or some Dhimar famly

only and not on behalf of all Dhinmars of Rantek.” The suit

however, came to be decided in favour of the defendants uphol ding

the right in terns of the grant.

Aggrieved by the decision, the plaintiffs came in appeal before
the District Judge, Nagpur in Cvil Appeal No.308/65 and the
| earned District Judge, however, also was pleased to dismss the
appeal and affirnmed the judgnent and decree passed by the |earned
trial Judge. The first appellate Court held that the right to catch
and carry away fish fromthe tanks was "profit-a-prendre" and that
"def endants and their ancestors have been enjoying the right to
catch fish in the suit tanks uninterruptedly." In fine, the first
appel l ate Court stated : "The right of fishing in the suit tanks is
bei ng enjoyed by the Dhimars uninterruptedly for over 100 years
and in viewof long uninterrupted user, it could be presuned that
the origin of the right of the Defendant was in a grant whi ch cannot
now be traced." In other words, according to the |earned
Appel | ate Judge, the nature of the right was the right to share in the
profit-a-prendre which was in an i nmovabl e property and was a
per manent grant made in favour of Dhinmars. There was,
therefore, no question of any licence being granted by the plaintiffs
and the suit, therefore, in his opinionwas rightly disnssed.
Accordingly, the appeal was dism ssed and the judgnent and
decree passed by the learned trial Judge was confirned.

The matter, however, did not rest thereand the plaintiffs
noved the Hi gh Court in second appeal, wherein the rights of the
def endants stand expressly negatived and hence the appeal before
this Court under Article 136 of the Constitution upon the grant of
| eave.

Bef ore proceeding with the matter further the conclusion as
recorded by the Hi gh Court in paragraph 64 of the inpugned
j udgrment ought to be noticed.

"The result, therefore, is that the defendants
Dhi mars of Rantek cannot claimthis right to fish-in the
Mat hur asagar tank either by way of a | ost grant or by
way of custom A lost grant of this kind cannot be
presuned as existing or could have been nade in
favour of an indefinite and indetern nate body of
persons being i nhabitants of a particul ar place capabl e
of increase and decrease. The right cannot also be
consi dered and recogni sed, for such a right would be
unr easonabl e, being destructive of the subject matter
itself if exercised, and if could be exercised as
permitted and to that extent. |If an indefinite body of
person, and if a |large nunber of persons were
aut horised to exercise such a right and if there was no
restriction of whatever kind, then a customary right
whi ch coul d produce such a result nust be deenmed to
be unreasonabl e, and therefore, unenforceable in a court
of law. There has been no claimof this right to fish
either as a | ease or as an easenent. The observation
above and a reference to the aforesaid authorities would
clearly also go to show that such a right cannot be
clainmed either by way of easenent or as a tenancy right
much | ess by an indeterm nate body of persons
bel onging to a certain comunity or froma certain
area. Consequently, the Second Appeal mnust succeed.

The decision of the Courts below is set aside and the
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plaintiffs suit decreed with costs."

M. Uday Unesh Lalit, Advocate, appearing in support of the
appeal have been rather vocal as regards the factum of Wi b-ul -
arz, which in fact recognises the right of the defendant (Appellants
herein) not as a licensee but as a definite and ascertai ned body of
persons having irrevocabl e hereditary right fromgeneration to
generations absolutely and upon reference thereon contended that
the effect of such docunentary evidence cannot be w ped out or be
rendered a nullity without a declaration to that effect by the G vi
Court. It has been his definite contention that Wajib-ul-arz cannot
but be terned to be a record of rights. Alternatively, it is M.
Lalit’s further subm ssion that at |east the appellants cannot be
decried of their right as Haqdars and in the second alternative M.
Lalit contended that it-is aright based on customfromtine
i mrenorial as such question of interference by the High Court in
second appeal would not arise. Lastly, M. Lalit contended that it
is not :an unascertai ned body but ‘a class determ nate.

We shall deal  with the subm ssions presently, but before so
doi ng, the observations of the Judicial Commttee of Privy Counci
i n Bhol anath Nundi & Ors. v. M dnapore Zem ndary Conpany
Ltd. & Os. (LR (31) Indian Appeals 75) on which very strong
reliance has been placed by M. Lalit, ought to be noticed. Lord
Macnaght en, speaking for the Bench stated
"The case, as presented by the plaintiffs, on the face of
it and in substance, seens sinple enough. |t appears to
their Lordships that on proof of the fact of enjoynent
fromtime i nmenorial there could be no difficulty in the
way of the Court finding a legal origin for the right
cl ai med. Unfortunately, however, both in'the
Moonsi ff's Court and in the Court of the Subordinate
Judge, the question was overlaid, and in sone neasure
obscured, by copious reference to English authorities,
and by the application of principles of doctrines, nore or
| ess refined, founded on | egal conceptions not altogether
in harnony with Eastern notions. The result is that,
al t hough the decree appear to be justified by the main
facts, which both the |Iower Courts held to be
established, it is inpossible to say that thejudgnments
delivered are entirely satisfactory."

It is on this judgnment, M. Lalit appearing in support of the
appeal , has been rather enphatic on to his subm ssion that the right
did not exist in an unascertained fam |y of-Dhinmars but anong
certain famlies of which the appellants are the representatives and
since it was given to a certain nunber of persons, question of there
bei ng any infraction of any | aw does not arise and the sane ought
to be treated as in the nature of |ost grant. The existence of such a
right for such a long period of tine for over a century was enjoyed
by the group of Dhimars continuously and uninterruptedly and the
Barais also did obtain the benefit of cash paynment in lieu of half
the catch and this cash benefit used to be spent for the devel opnent
and mai nt enance of tanks rather than individual enjoynent
t herefrom M. Lalit further contended that a Khasra record
available with the State depict this long and uninterrupted user of
the tanks to the exclusion of all others and question of
di spossession fromthe same would not arise : the revenue record
is a record of right capable of being enforced and enjoyed by a
speci fied group of people though unascertai ned. By reason of the
uninterrupted user of the tank, a right stands conferred on to the
appel l ants herein as a customary right and thus enforceable.

In the judgnent inmpugned the issue pertaining to the
Dhi mars of Rantek and the particul ar connotation to be attributed
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thereon has been dealt with in the manner set out hereinbel ow.
The High Court in the judgment inpugned upon consi deration of
the submi ssions as recorded in the plaint as well as the witten
subm ssi ons stated as bel ow

"In the face of the aforesaid statenment in the
witten statenent understood in the context of the plaint
laid, which refers to the defendants as All Dhi nars of
Rantek", | do not think it possible for M. Padhye to
contend that the right was clainmed by the named
def endants only, and not by all Dhimars of Rantek or
by these defendants and not as representing all the
Dhi mars of Rant ek. As | pointed out, the defendants
did not dispute in their witten statenent that they
cannot be representing all the Dhimars of Rantek as
their interest do not coincide. It is also not contended
that some Dhimars from Rantek are excluded."”

The High Court thereafter, however, went on to observe that in
the very nature of things such a right would be a matter of contract
and woul d-not be cl assified. As a customary right, the sanme can
never be clained since it is a right in respect of a contract between
the Barais and Dhimars relating to certain property, entered into
between the parties at that point of tine and it is on this score
further the H gh Court negated the subm ssion that the right existed
or was granted to only sone of the Dhinars fromthe village. The
H gh Court further observed :

" That this was continued and was to run from

the period of one settlenent to the other. Such a
concept necessarily presupposes a contract being

renewed fromtine to tine and the rights of the
contracting parties in accordance with the terns of the
contract itself and | apsing after the period of contract.
No such suggestion appears at any tine anywhere in the
entire conduct and trial of this suit. One nust,
therefore, proceed on the footing, as was done in the
Courts below that the dispute between the parties was

in respect of rights which were clained by one

conmuni ty agai nst the proprietors of the tanks
represented by some nenbers of other conmunity-. It

was in that sense a representative suit against the

Dhi mars brought by one of the numerous hol ders of
interest in the tanks of the Barais in a representative
capacity. That di sposes of the first contention which
was raised by M. Padhye."

Incidentally, be it noted that the first appellate court canme to a
conclusion that even if a right cannot be accepted as can be
acquired by customin a fluctuating body of persons, it/ cannot be
said that the villagers of a particular comunity in a village can be
regarded as a fluctuating body of persons. The High Court
negat ed that submi ssion and we do feel it expedient to record our
concurrence therewith since there seenms to be anple justification
therefor. The decision of the Calcutta Hi gh Court in Asrabulla
(supra), which stands subsequently approved by this Court in Braja
Sundar (supra), the |aw seens to be well settled that if a right
cannot be conferred, no grant can be presuned in favour of an
i ndefinite body of persons and nenbers of a particular conmunity
though of a village in such a body of persons.

This Court in Bihar v. S.G Bose (1968 (1) SCR 313) stated:

"Aclaimin the nature of a profit-a-prendre
operating in favour of an indeterm nate class of persons
and arising out of a local customnmay be held
enforceable only if it satisfies the tests of a valid
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custom A customis a usage by virtue of which a class
of persons belonging to a defined section in a locality
are entitled to exercise specific rights against certain

ot her persons or property in the sane locality. To the
extent to which it is inconsistent with the general | aw,
undoubt edly the custom prevails. But to be valid, a

custom nust be ancient, certain and reasonabl e, and

being in derogation of the general rules of |aw nust be
construed strictly. Aright in the nature of a profit-a-
prendre in the exercise of which the residents of locality
are entitled to excavate stones for trade purposes would
ex facie be unreasonabl e because the exercise of such a
right ordinarily tends to the conplete destruction of the
subj ect-matter of the profit. It is said in Halsbury's
Laws of England, 3rd Edn. Vol.11, Art. 324 at p. 173 :

"If aright in alieno solo ambunts to a
profit-a-prendre it cannot be clai med under
an all eged custom for no profit-a-prendre
and therefore no right of conmobn can be
cl ai med by custom except in certain nning
localities; nor can there be a right to a profit-
a-prendre in an undefined and fluctuating
body of persons.™

The view as appears stands supported by a considerable
body of authority in'a |long catena of cases. In Lord Rivers v.
Adans (L.R 3 Ex. Div. 361) it was held that the right claimed by
i nhabitants of a parish to cut-and carry away for use as fuel in their
own houses faggots or haskets of the under-wood growi ng upon a
conmon belonging to the lord of the manor is a right to a profit-a-
prendre in the soil of another : such a right cannot exist by custom
prescription, or grant, unless it be a Crown grant which
i ncorporates the inhabitants. The House of Lords in Harris and
Anot her v. Earl of Chesterfield and Another (1911 A.C. 623) held
that a prescription in a que estate for a profit-a-prendre in alieno
sol o without stint and for comercial purposes is unknown to the
I aw. In the case of Harris and Another (1911 A-C. 623) the
freehol ders in parishes adjoining the river We were in the habit of
fishing a non-tidal portion of the river for centuries, openly,
continuously, as of right and without interruption, not merely for
sport or pleasure, but comercially in order to sell the fish and

nake a living by it. The riparian proprietors claimng to be
owners of the bed of the river brought an action of trespass against
the freehol ders for fishing. It was held by a majority of the House

of Lords that the legal origin for the right clained by the
freehol ders could not be presumed and that the action by the
plaintiffs was maintainable.

M. Bobde, however, contradicted the basic subni ssion of
M. Lalit and contended

A body of persons, which is indeterm nate and fluctuating
by reason of births and deaths, influxes and effluxes, can neither be
the recipients of a grant nor claima customary right to enter upon
and take away profit-a-prendere in alieno solo (Latin for on
another’s land and in French the equivalent termis '"en autre
soile').

M. Bobde further nade a sharp distinction between a

customary right to profit-a-prendere for comercial purposes from
that of honme use or sport, and the sane is unknown to |aw

In India, M. Bobde contended further that under the Easenent
Act, 1882, prescription of easenents is perm ssible under Section
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15. An easenent may include profit-a-prendre, but not profit-a-
prendre in gross i.e. where there is no dom nant heritage for which
there is correspondi ng servient heritage. The profit-a-prendre in

gross in English law flows fromthe English conmon | aw and t he
Prescriptions Act, 1832. As the customary rights to other profit-
a-prendre or other easements in India, it will be necessary to prove
a legal and valid local customand to be a legal and valid customin
relation to profit-a-prendre, a custom all eged nust above all, be
reasonabl e. Whet her the exercise of a right claimed is by a body

of persons which can grow or change indefinitely and which is not
capabl e of having a succession in any reasonabl e sense of the term

or where the exercise of the right tends to destroy the subject
matter of the right, the alleged customis ex-facie unreasonabl e and
cannot be sustained in | aw. It isinthis context that M. Bobde has
taken recourse to Section 47 of the Abolition Act and Section 225

of the Land Revenue Code and stated that the same are the |ega
filters through which an all eged practice/contract must pass to be
even clainmed as a custom Once a claimis made, scrutinised and
rejected by the conpetent authority and no suit is filed by the
aggrieved party, it is not open to that party to allege and prove the
customin-a Court of Law as a defence to a suit.

It was next contended-that the vast and vital difference
between a suit and a defence, in the context of Section 225 of the
Land Revenue Code, i's that a suit by an aggrieved party can
reopen the question closed by the order under the statute. Once
limtation for suit expires, the extingui shnent of renedy
extingui shes the right wubi jus ibi renedium and the other party
is entitled to act on the basis of the order as a final and concl usive
deci sion on the existence or otherw se of the alleged custom
When the successful party goes to Court to injunct or evict a
trespasser, it is not open to the Defendants then to reagitate the
guesti on whether there was a customary right.

The public policy reflected in the post-independence | aws
cannot be allowed to be defeated, the policy being that 'rights in or
over land’ which is a State subject in Entry 18, List VII, fall within
t he exclusive donmain of the State and once the State authorities
have determ ned the exi stence or absence of those rights, finality
nmust attach to such determination in the public interest and the
interests of justice, submitted M. Bobde. The object of the policy
also is to prevent long litigation spanni ng decades or generations
on a subject that is made the exclusive and final dommin of statutes,
unl ess of course the aggrieved party goes to Court in-accordance

with Section 225. It istrite lawthat when a | aw says that a thing
is to be done in a certain way, it nust be done in that way al one
and no ot her. The Courts’ sole function-indeed its "sworn duty

and trust" (De Gey CJ in the Duchess of Kingston's case (1775-
1802) All ER Rep. 623 at 628 C) is to uphold and adm nister
the law and do justice in accordance therewth.

M. Bobde further contended that the alleged grant was never

in favour of individuals. No such plea was ever raised in the
| ower Courts which decided the suit and first appeal. The Courts
proceeded on the footing that it was a representative action. 1f the

Wazi b-ul -arz of 1942-43 is construed as showi ng a grant having

been in favour of the individuals nentioned in Ex.117 (viii), it is
plain that it was not in favour of their famlies, heirs or
descendants in perpetuity, and must therefore expire with the
expiry of individuals nentioned therein. If it is construed as a
grant in favour of, or customenuring to the benefit of famlies,
heirs, descendants and all manner of successors or assigns, the
body of persons again becones fluctuating and thus renders the

same incapabl e of legal recognition of the grant or claining a
customary right. The exercise of right destroys the subject natter
is clear fromthe Witten Statenent. itself wherein, at p. 142, the
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Def endants state that they put in seeds of fishes. GCbviously, the
fish are caught and consuned or sold for gain. The fishery gets
exhaust ed. Then it is replenished with fresh seeds to have a new
| ot of fishes. It is as though sonme people clained the right to
cone upon another’s |and, sow and reap crops repeatedly for
eternity. It would | eave the owner with merely the husk of
ownership while it would really virtually vest in those who claim
such an absurd right, not as perm ssive user or activity but as of
right, and in the bargaining process, even have the Barais maintain
the tanks for the Dhinars. As a matter of fact only a licence to
fish was granted and the sane stands corroborated by the fact that
there was even consideration therefor viz. the amount that was to
be paid by the fishernen. It was used for the maintenance of the
tanks not for the sake of the fishermen but for the purposes of the
owners; for utilizing the tanks for cultivating betel |eaves which
was and is their occupation. This was particularly so because the
body of Barais was large in fact, |larger than that of Dhinmars

and it was in their comopn interest that the tanks which were the
sol e source of water for cultivation for the betel |eaves were

nmai nt ai ned. For that reason alone, fishing was all owed for a price.

On the wake of the above discussion, we do not feel it
inclined to interfere with the order of the H gh Court. The appeal
therefore, fails and i's disni ssed. No costs.

Re CA No. 645 of 1981

Adm ttedly, the appellants herein do not deal in fish:
whereas the Dhimars do deal with the same!! « Strict enforcenent
of individual rights will create a situation-not only of further
stiffening of attitude of each of the parties ‘towards the other but
this my |lead to economc instability which the Dhimars may
suffer: 1t is on this score M. Bobde in his usual fairness suggested
that sonme such orders should be passed so as to-allow the parties to
co-exi st and avoid econom c deprivation. W place on record our
appreciation therefore and thus direct that the fishing rights be
auctioned and the rights thereof be conferred on to the highest
bi dder.

It is further ordered that till the auction as directed above,
takes place, nesne profits as determ ned by this Court shal
continue to be paid.

The appeal thus stand di sposed of as above. ~No costs.




