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Leave granted.

Hari nder Pal Singh Shergill, the husband of respondent
No. 1, was arrested on 3.8.1998 by the Custons Authorities
on the suspicion that he was in possession of foreign
currency of 66217 US Dol lars at Sahar 1 nternational Airport,
Munbai and a statenment made by hi munder Section 108 of the
Customs Act was recorded. For seizure of the foreign
currency a Panchnama was drawn. Then the said Shergill was
produced before the Chief Metropolitan Magistrate,  Munbai,
on 4.8.1998 who renmanded himto judicial custody till
10. 8. 1998. Thereafter, the said Shergill was granted bai
on 14. 8. 1998 by the Addi tii onal Chi ef Met r opol i tan
Magi strate, Munbai. Subsequently, on 17.11.1998 application
filed by the appellants for cancellation of the /bail in
respect of the said Shergill was dismssed. On ‘the sane
date appellant No. 2 passed an order directing the
detention of the said Shergill in the custody of the Centra
Prison, Nasik and the grounds acconpanying the said order
indicated that the same was made under Section 3(1) of ~the
Conservation of Foreign Exchange and Prevention of Snuggling
Activities Act, 1974 (for short COFEPCSA Act) on the basis
that with a viewto preventing himfrom snuggling of goods
in future it was necessary to nake the order. In the
grounds it was further stated that though the said Shergil
was found to have indulged in a solitary incident, the
organi sed manner in which he indulged in such activity
reflected his potentiality and propensity to continue to
indulge in such activities in future and, therefore, it was
necessary to detain himso as to prevent himfrom snuggling
the goods. This was challenged by wife of the said Shergil
by a wit petition filed before the H gh Court even before
the said Shergill was apprehended by the concerned
aut horiti es. In the Hi gh Court on behalf of the appellants
two prelimnary contentions were raised one, as to the
jurisdiction of the court and, other that it was a pre-
det ention case and, therefore, the court should not
interfere with the sane. The appellants also referred to
various decisions on this aspect of the matter. The High
Court held against the appellants in both the points.
However, in the view we propose to take in the natter, we
consi der it unnecessary to consi der the prelimnary
guestions raised in the case.
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We turn nowto the nerits of the matter. The Hi gh Court
noticed that Section 3 of the COFEPCSA Act is a very drastic
provi sion as also the stand of the respondents husband t hat
his possession of the said foreign currency was valid.
However, the Hi gh Court stated that it would not Iike to
examine the nmerits of the case at this juncture because the
adj udi cati on proceedings and crimnal case arising under the
Customs Act are still pending. The H gh Court further
observed as follows :-

It is not the case of the Union of India that the
husband of the petitioner earlier had been taking out the
currency to the foreign |ands. Wether for a solitary act,
even if it is assumed for the sake of argunents as correct,
would it be proper on the part of the U OIl. to invoke the
provisions of Section 3(1) of-the COFEPCSA Act. In this
view of this Court, it may not be worthwhile as it defeats
the very object of the Act which is preventive in nature.
I f the husband of the petitioner has commtted a substantive
of fence, that offence should be tried by a conpetent court
of jurisdiction but if in the adjudication proceedings, the
husband of the petitioner is in positionto explain the

possession of the currency, it will have a direct bearing on
the conpl aint which has been filed by the authorities before
the Chief Metropolitan Magistrate, Munbai. " In the view of

this court, the | inmpugned order has been passed in haste
wi t hout application of mind as to whether the inpugned act
attributed to the husband of the petitioner was, in fact,
with the object of conservation-and augnentati on of foreign
exchange.

Therefore, this Court is of the opinion that the
i mpugned detention order, Annexure P-7 with the grounds of
detention, cannot be sustained in the eyes of |aw and has to
be quashed and | order accordingly.

The High Court has virtually decided the matter as if it
was sitting in appeal on the order passed by the detaining
authority. Action by way of preventive detention is |largely
based on suspicion and the court is not an appropriate forum
to investigate the question whether the —circunstances of
suspicion exist warranting the restraint on a person. The
| anguage of Section 3 clearly indicates that t he
responsibility for making a detention order rests upon the
detaining authority who alone is entrusted with the duty in

that regard and it will be a serious derogationfrom that
responsibility if the court substitutes its judgnment for the
sati sfaction of that authority on an i nvestigation

undertaken regarding sufficiency of the materials on /which
such satisfaction was grounded. The court can only examni ne
the grounds disclosed by the Government in order to see
whet her they are relevant to the object which t he
| egislation has in view, that is, to prevent the detenu from
engaging in snuggling activity. The said satisfaction is
subjective in nature and such a satisfaction, if based on
rel evant grounds, cannot be stated to be invalid. The
concerned authorities have to take note of the various facts
including the fact that this was a solitary incident in the
case of the detenu and that he had been granted bail earlier
in respect of which the application for cancellation of the
sanme was nade but was rejected by the court. |In this case

there has been due application of mind by the concerned
authority to that aspect of the natter as we have indicated
in the course of narration of facts. Therefore, the view
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taken by the High Court in the circunstances of the case
cannot be sustained. However, the |earned counsel for the
respondent submitted that the order of detention was nade on
17.11.1998, whereas the wit petition was filed on 21.4.1999
and order of stay was passed on the sanme date and
subsequently that order continued till the disposal of the
matter on 4.8.1999. Thus, he subnmitted that the facts upon
whi ch detention had been ordered and the actual detention
not being effected till today, the nexus thereto has snapped
and in the light of the decision of this Court in Suni

Ful chand Shah v. Union of India & Ors., 2000 (3) SCC 409,
it would not be appropriate for this Court to direct
detention of the husband of the respondent now. A bench of
Five Judges of this Court examined this matter and najority
of Judges held that ~a detenu need not be sent back to
undergo the renmining period of detention after a | ong | apse
of time when even-the maxi mumprescribed period intended in
the order of detention has expired, unless there is still a
proxi mate nexus between the period of detention prescribed
when the detenu was required to be detained and the date
when the detenu is required to be detained pursuant to the
appel l ate order and the State is able to satisfy the court
about the desirability of further or continued detention.
It was also made clear therein that where a long tinme has
not | apsed or the period of detention initially fixed in the
order of detention has also not expired, the detenu may be
sent back to undergo the balance period- of detention

Therefore, in the ' present case, what we have to look is
whet her any |ong period has |apsed as it has “happened in
Sunil Ful chand Shahs case (supra) wherein the petitioner

was directed to be detained for a period of one year wth
effect from4.7.1986 and the said period of one year expired
on 3.7.1987 and the matter was taken upon for hearing only
on 16.2.2000. In the circunstance, when the period of
detention itself had expired 13 years earlier, then this
Court came to the conclusion as aforesaid. However, this is
not the position in the present case at all. Husband of the
respondent evaded arrest as is obvious and obtained an
interim order fromthe Hi gh Court which was inforce till
the disposal of the wit petition and thereafter on quashing
of the detention order question of detention made did not
ari se now. Therefore, we do not think that it would be
appropriate to state that nerely by passage of tinme the
nexus between the object for which the husband of the
respondent is sought to be detained and the circunstances in
which he was ordered to be detained has snapped. However ,
we meke it clear that if those circunstances did not exist,
then it would be appropriate for the Governnent to revoke

the order of detention and, if still certain circunstances
as apprehended in the order of detention exist, it will be
open to the Government to enforce the sane. Making this

position clear, we allow this appeal and set aside the order
made by the Hi gh Court.




