http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 10

CASE NO. :
Appeal (civil) 1059 of 2001

PETI TI ONER
UNI ON OF | NDI A AND OTHERS

Vs.
RESPONDENT:
MANAGER M'S JAI N AND ASSOCI ATES
DATE OF JUDGVENT: 06/ 02/ 2001
BENCH

M B Shah. & S. N. Phukan.

JUDGVENT:

Shah, J.

Leave granted.
L...l...T....... T ... T....... T . ... T ... T....... T..J

Question involved in this appeal iswhether provisions
of Oder |IX Rule 13 of the Code of Gvil Procedure (for
short referred to as the CPC) or the principles thereof
are applicable in a case where objections under Section 33
of the Arbitration Act, 1940 (for short referred to as the
Act) are not filed and ex-parte decree is passed on the
basis of the award filed before the Court by naking the
award rule of the Court. The High Court has arrived at the
conclusion that Oder I X Rule 13.CPC is not applicable in
such cases.

Bef ore appreciating the contentions, we would refer to
few dates pertaining to the question involved. Both the
parties to the present appeal were having di sputes regarding
the work of design and construction of two | ane road bridge
(both sub-structure and super structure) across Feeder Cana
at R D 16.5 (Balance Wrk). In a Special Suit No.31 of 1993
filed by the present respondent, the Hi gh Court of Calcutta
vide its order dated 25.6.1993 directed appointnent of
Arbitrator to settle their disputes. The Arbitrator passed
an award on dated 28.12.1996 agai nst the appellants herein
which was filed before the High Court on 6.3.1997. Noti ce
for filing objections was received by the appellants on
21.03.1997. Time of 30 days for filing the objections
expired on 20.4.1997, which was a Sunday and, therefore, the
date stood extended to 21.4.1997. The matter was placed
before the Court on 28.4.1997 and on that day the Court
rejected the oral prayer of the learned counsel for the
appel l ants that since objection application under Sections
30 and 33 of the Act was under preparation, time to file
such application be granted. The award was nmde rule of the
Court on the sane day. On 5.5.1997, appellants filed an
application for setting aside the ex-parte decree and also
submitted that application under Section 30 was ready. In
the said application, grounds for setting aside the award




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 10

and for condoning delay in filing application wer e
nentioned. Thereafter, another application under Section 33
of the Act raising objections against the award was also
filed on 16.5.1997. The |learned Judge by order dated
25.9.1998 dismi ssed the said application

Bei ng aggrieved, the appellant noved the Division Bench

by filing an appeal. The Division Bench in view of
conflicting judgnents referred the questionwhether the
decree passed in terns of Arbitration Award, where no
objection has been filed within 30 days fromthe date of
filing of the award in ternms of the Act, would be an
ex-parte decree wthin the neaning of Order [IX Rule 13
CPCto the Full Bench? The Full Bench by judgnment and order
dated 7.10.1999 dismi ssed the appeal by holding that: -
We are of the opinionthat (1) the decree passed in terns of
Section 17 of the Act where no objection is filed cannot be
said to be an ex-parte decree; (2) an application for
condonation of delay in ternms of Section 5 of the Limtation
Act may be applicable for filing an objection either under
Section 30 or 33 of the Act or both; (3) as in the instant
case no such application has been filed, the question of
setting aside the decree does not arise; (4) an application
for setting aside the decree passed in ternms of Section 17
of the Act is maintainable only in a case where a decree has
been passed in ignorance of the conditions precedent laid
down t herein.

In the result, the High Court rejected the application
for setting aside the decree solely on the ground that
j udgrment and decree passed in-ternms of Section 17 of the Act
where no objections are filed before pronouncing  judgnment
and passing the decree cannot be said to be an ex-parte
decr ee. That judgnent and order i's under challenge in this
appeal

The aforesaid question is required to be decided on the
basis of Section 41 of the ‘Act, which provides that
provisions of CPC are applicable to all the proceedings
before the Court wunder the Act. It reads thus: - 41,
Procedure and powers of Court. Subject to the provisions of
this Act and of rul es made thereunder

(a) the provisions of the Code of Cvil Procedure, 1908,
shall apply to all proceedings before the Court and to al
appeal s, under this Act; and

(b) the Court shall have, for the purpose of, and in
relation to, arbitration proceedings, the sane power of
nmaking orders in respect of any of the matters set - out in
the Second Schedule as it has for the purpose of, - and in
relation to, any proceedi ngs before the Court:

Provided that nothing in clause (b) shall be taken to
prejudi ce any power which may be vested in an arbitrator or
unpire for naking orders wth respect to any of such
matters.

Af oresaid Section is also required to be read in context
of Section 141 of the CPC, which is as under: -

141. M scel | aneous Proceedi ngs. The procedure provided
inthis Code in regard to suits shall be followed, as far as
it can be made applicable, in all proceedings in any court
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[ Expl anation.In this secti on, t he expr essi on

proceedi ngs includes proceedi ngs under Order |X, but does
not include any proceeding under Article 226 of the
Consti tution]

Section 41 of the Act I|eaves no doubt that in a
proceeding where an application is filed for passing the
decree on the basis of the award submitted by the
arbitrator, the provisions of the CPC are applicable and
there is no provision which excludes operation of Oder IX
Simlarly, in viewof Section 141 of the CPC, the procedure
prescribed in the Code is' to be followed as far as it can be
nade applicable to all proceedings in the Court of civi
jurisdiction. Hence, in the proceedings initiated for
making the award rule of the Court, provisions of CPC
including Oder | X Rule 13 would be applicable. As per the
Expl anation to Section 141, the  expression proceedings
i ncl udes ‘proceedings under Order | X CPC

QO her provision which Jis required to be taken into
consideration is Section 5 of the Limtation Act, 1963,
which inter alia provides for extension of prescribed period
of [imtation i'n _maki ng application in the civi
proceedings, if the applicant satisfies the Court that he
had sufficient cause for not making application within such
peri od. For the purpose of filing objection application
before the Court, the relevant provision is Article 119 of
the Limtation Act, 1963, which inter alia provides that
period of limtation is 30 days for filing theaward in the
Court from the date of service of notice of the making of
the award and 30 days for setting aside the award or getting
an award renitted for reconsiderationfrom the date of
service of notice of the filing of the award. It requires
no further discussion that on sufficient cause bei ng shown,
if there is any delay in filing an application for setting
aside the award, it could be condoned. W would further
refer to Sections 15, 16, 17, 30 and 33 of the-Act, which
read as under: -

15. Power of Court to nodify award.(1l) The Court may

by order nodify or correct an award

(a) where it appears that a part of the award is upon a
matter not referred to arbitration and such part ~can be
separated from the other part and does not affect the
decision on the matter referred; or

(b) where the award is inperfect in form or _contains
any obvious error which can be anended without “affecting
such decision; or

(c) where the award contains a clerical mstake or _an
error arising froman accidental slip or om ssion

(Enphasi s added)

16. Power to remt award. (1) The Court may from tine
to time remt the award or any nmatter referred to
arbitration to the arbitrators or unpire for reconsideration
upon such terns as it thinks fit

(a) where the award has | eft undeterm ned any of the
matters referred to arbitration, or where it determ nes any
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matter not referred to arbitrati on and such matter cannot be
separated wi thout affecting the determ nation of the natters
referred; or

(b) where the award is so indefinite as to be incapable
of execution; or

(c) where an objection to the legality of the award is
apparent upon the face of it.

(2) Where an award is remtted under sub-section (1) the
Court shall fix the tine within which the arbitrator or
unpire shall submt his decision to the Court:

Provided that any tine so fixed may be extended by
subsequent order of the Court. (3) An award remtted under
sub-section (1) shall ~become void on the failure of the
arbitrator or unpire to reconsider it and submt his
decision within thetinme fixed.

(Enphasi s added)

17. Judgrent in ternms of award. Were the Court sees no
cause to remt the award or any of the matters referred to
arbitration for reconsideration or to set aside the award,
the Court shall, after the tine for making an application to
set aside the award has expired, or such application having
been rmade, after refusing it, proceed to pronounce judgrent
according to the award, and upon the judgnent so pronounced
a decree shall follow  and no appeal shall lie from such
decree except on the ground that it is in excess of, or not
ot herwi se in accordance with the award.

30. Gounds for setting aside award.An award shall not
be set aside except on one or nore of the follow ng grounds,
nanel y:

(a) that an arbitrator or unmpire has m sconducted
hi nsel f or the proceedi ngs;

(b) that an award has been made after the issue of _an
order by the Court superseding the arbitration or after
arbitration proceedings have becone invalid under Section
35;

(c) that an award has been inproperly procured or is
ot herwi se invalid.

33. Arbitration agreenent or award to be contested by
application. Any party to an arbitration agreenent or /6 any
per son claimng under him desiring to challenge the
exi stence or validity of an arbitration agreement  or an
award or to have the effect of either determ ned shall apply
to the Court and the Court shall decide the question on
affidavits:

Provided that where the Court deens it just and
expedient, it rmay set down the application for hearing on
other evidence also, and it may pass such orders for
di scovery and particulars as it may do in a suit.

In view of the aforequoted Sections, it can be stated
that-- (a) after receipt of an award, the Court can suo notu
refuse to make award rule of the Court on the ground that
(i) part of the award is upon a matter not referred to
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arbitration; and (ii) the award is inperfect in form or
contains any obvious error. The Court can also renit the
award to arbitrator in case (i) where the award has |eft
undetermined any matter referred to arbitration; or (ii)
where it has determ ned any matter not referred to

arbitration; or (iii) the award is so indefinite as to be
i ncapabl e of execution; or (iv) is onthe face of it
illegal. This is also provided under parenthesis clause of

section 17 which provides Were the Court sees no cause to
rem -t the award or any of the matters referred to
arbitration for reconsideration or to set aside the award,
the Court shall proceed to pronounce judgnent Therefore,

it cannot be stated that in case where objections under
Section 30 or 33 are not filed the Court is bound to pass
decree in terns of the award.

(b) Section'5 of Limtation Act gives discretion to the
Court 'to extend the time for filing application under
Section 30 or 33 raising objections to the award.

(c) The Gvil Procedure Code including Order I X Rule 13
is applicable to the proceedings initiated by producing
award before the Court for passing a decree.

(d) The power of the Court to nodify the award under
Section 15 or to renit the award to the -arbitrator for
reconsi deration under Section 16 varies from the
jurisdiction of the Court to set aside the award under
Section 30 or to determine the validity of the arbitration
agreenment or an award under Section 33.

The result isbefore pronouncing judgnment, the Court has
to apply its mind to arrive at the conclusi on whether there
is any cause to nodify or rem't the award. Further the
phrase pronounce judgnment would itself indicate judicia
det erm nati on by reasoned order for arriving' at the
conclusion that decree in terns of award be passed. One of
the neaning given to the word Judgment in Websters
Conprehensive Dictionary [International Edition, Vol. I
(1984)] reads thus : the result of judging; the decision
or concl usi on reached, as after consi derati on or
del i beration. Further, Order XX Rule 4(2) CP.C. interns
provides that Judgnent shall contain a concise statenent
of case, the points for determnation, the decision thereon
and the reasons for such decision. This is antithesis to
pronouncemnent of non-speaking order

Section 17 of the Act is, to sone extent, simlar to the
provisions of Oder VIII Rule 5 and/or Rule 10 CPC. O der
VII1 provides the procedure where witten statenment by the
defendant is not filed. Oder VIII Rule 5(2)(4) provides
that where the defendant has not filed a pleading, it shal
be lawful for the court to pronounce judgnent on the basis
of facts contained in the plaint and after pronouncing the
judgrment a decree is required to be drawn up in accordance
with such judgnent. Under Order VIII Rule 10 where any
party fromwhoma witten statenent is required under Rule 1
or Rule 9 fails to present the same within the time
permtted or fixed by the court, the court shall pronounce
j udgrment agai nst himor make such order in relation to the
suit as it thinks fit and on the pronouncenent of such
judgrment a decree shall be drawn up. This rule gives a
discretion to the Court either to pronounce the judgment
agai nst the defendant or nake such order in relation to the
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suit as it thinks fit. Wile interpreting Oder VIII, this

Court in Balraj Taneja & Another v. Sunil Madan & Anot her
[(1999) 8 sSCC 396] held that nerely because witten
statement is not filed the Court should not proceed to pass
judgrment blindly and observed thus: -

The court has not to act blindly upon the adm ssion of
a fact nmade by the defendant in his witten statenent nor
should the court proceed to pass judgnent blindly nerely
because a witten statenent has not been filed by the
def endant traversing the facts set out by the plaintiff in
the plaint filed in the court. 1In a case, specially where a
witten statement has not been filed by the defendant, the
court should be a little cautious in proceedi ng under O der
8 Rule 10 CPC. Before passing the judgnment against the
defendant, it nust see to- it that even if the facts set out
in the plaint aretreated to have been adnitted, a judgnent
could possibly be passed in favour of the plaintiff wthout
requiring himto prove any fact nmentioned in the plaint. It
is a matter of the courts satisfaction and, therefore, only
on being satisfied that thereis no fact which need be
proved on account of ~deened admission, the court can
conveniently pass a judgnent against the defendant who has
not filed the witten statenent.

Simlarly, when the Court is required to proceed w thout
objection application under Section 30 or 33 of the Act, it
can not pronounce 'the judgment without considering the
provisions of Sections 15 and 16 of the Act, which provide,
as stated above, for nodification or correction of any award
or for remtting it to the arbitrator for  re-consideration
on the ground that (i) there is any error of law apparent on
the face of the award, (ii) the award is incapabl e of being
executed, (iii) the award has | eft undeterm ned any of the
matters referred to arbitration, (iv) that a part of the
award is upon a matter not referred to arbitration and (v)
the award contains any obvious error. Jurisdiction of the
Court to pronounce judgnent depends on exercise of ‘its power
to nodify or remt the award.

Further, the Full Bench of the H gh Court arrived at the
conclusion that decree passed in ternms of Section 17 of the
Act where no objection has been filed cannot be saidto be
an ex-parte decree because (1) even if both the parties are
absent, the Court has duty to pass a decree -unlike the
provision of Oder I X of the CPC, (2) the Court passes the
decree on the basis of award, which nmay not be a speaking
one and no party before it is required to file its proof in
respect of its claimor defence; and (3) in a suit there is
a plaintiff and defendant and Order | X deals with them As
against this, 1in a proceeding based on award, ~-strictly
neither party of an award is plaintiff or defendant and both
of themare entitled to ask the Court to pronounce judgnent
according to the award. As discussed above, the distinction
made by the High Court on the ground that even if both the
parties are absent, the Court has duty to pass a decree
unlike the provisions of Order I X CPCis basel ess. Bef ore
pronounci ng judgment the Court is required to consider and
follow the provisions of Sections 15 and 16 of the Act.
Further, once it is held that provisions of CPC are
applicable and if the party who seeks decree in terns of the
award is absent, the Court may refuse to pass a decree. For
the sane reason, the second ground given by the Court also
cannot be supported because even in case of non-speaking
award the Court is required to foll ow mandate of Sections 15
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and 16 of the Act before pronouncing the judgment. The
third ground for holding that in case of award there is no
plaintiff or defendant, therefore, Order | X CPC which deals
with absence of plaintiff or def endant would not be
appl i cabl e al so cannot be sustai ned because under Section 41
of the Act the provisions of CPC are made applicable to
arbitration proceedings before the court and to the appeals
under the Act. In arbitration proceedings, there is no
guestion of suit being filed as amard is tendered for
passing decree in terns of the award. Similarly, Section
141 of the CPC al so contenpl ates proceedi ngs other than suit
in any court of civil jurisdiction and provides that
procedure provided in the Code in regard to the suit shal

be followed as far as it can be nade applicable. 1In such
pr oceedi ngs, there may not be practice or procedure
describing parties as plaintiff or defendant. Hence, in
arbitration proceedings even if the suit is not filed,
procedure provided in CPCis applicable and there is no
reason to hold that as no party is described as plaintiff or
def endant, ~Order | X would not be applicable. Even if the
nomencl ature —of plaintiff or defendant is required to be
taken into consideration, the party who seeks decree in
terns of award can be held to be plaintiff and the party who

objects to such award can be treated as defendant. |If the
contention that for application of CPC there nust be suit,
plaint, plaintiff, /defendant or witten statenent is

accepted, the provisions of Section 41 oft the Act and
Section 141 of CPC woul d be nugatory.

At this stage, we would refer to sone decisions, which

were referred to by the H gh Court. The Court referred to@@
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Ganeshmal Bhawarlal v. Kesoram Cotton MIls Ltd. [AIR (39) @@
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1952 Cal cutta 10], wherein the learned Single Judge observed
that inspite of Section 43 of the Arbitration Act and
Section 141 of the CPC strictly the provision of Order [X
Rul e 13 does not apply to proceedings for setting aside an
ex parte decree passed under Section 17 but the principles
of Order I X Rule 13 CPC should be followed and the judgnent
and decree passed under Section 17 could be set aside where
such decree was passed wthout duly giving the notice of
filing the award or without allowing the tinme for applying
to set aside the award to expire. |In Governnment of A P.  v.
Bactchala Balaiah [AIR 1985 A P. 52], ~the H gh Court
consi dered various decisions to the same effect and held
that provision of Oder I X Rule 13 will not apply to the
decree passed under Section 17 of the Arbitration Act in
terns of the award filed in the Court by the arbitrator as
it cannot be treated as ex-parte, especially when a petition
under Section 30 of the Act for setting aside the award was
not filed within 30 days fromthe date of service of notice
of the application of the award in the Court. 1In case of
Ram Chander v. Jama Shankar, [AIR 1962 Raj. 12], ~the
Court followed the decision of Calcutta Hgh Court in
Ganeshmal s case (supra) and observed that principles of
order 11X rule 13 should be followed and in any case the
Court has inherent power to correct the injustice and to set
asi de the judgment and decree passed ex-parte w thout notice
to the interested party.

In our view, as discussed above, the provisions of CPC
are specifically nmade applicable and there is no reason to
hold that Oder I X Rule 13 would not be applicable in case
where judgnent is pronounced under Section 17 of the Act in
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absence of objection application tendered by the party
objecting to the award. For all purposes such decree is
ex-parte for the party objecting to the award. Under C P.C
ex-parte decree has no technical neaning. Oder IX Rule 6
CPC provides that where the plaintiff appears and the
def endant does not appear when the suit is <called for
hearing, then if it is proved that sumobns was duly served,
the Court nmamy nake an order that suit be heard ex-parte.
After passing such order if a decree is passed ex-parte
agai nst the defendant, under Rule 13, the Court has power to
set it aside if it is satisfied that summons was not duly
served or that defendant was prevented by any sufficient
cause from appearing when the suit was called on for
heari ng. Simlarly, if  party objecting to the award
satisfies to the Court that for sufficient reasons objection
application was not tendered within prescribed time, Court
has power to set aside such decree. Ther ef or e, i f
application for setting aside the award is filed beyond the
prescribed tinme and sufficient cause for condoning the del ay
in filing “objection application is established, the Court
has power to set aside such decree by following the
procedure prescribed under Order | X Rule 13 CPC.

Further, large part of the controversy involved in this
appeal is covered by the decision rendered by this Court in
Essar Constructions v. N P. Rama Krishna Reddy [(2000) 6
SCC  94]. The Court observed that~ because of t he
applicability of Section 5 of the Limtation Act, 1963, if
the court has not pronounced judgnent for whatever reason
although the time prescribed for making the application has
expired and an application for setting aside the award 1is
nade with a prayer for condonation of delay, the court
cannot pronounce judgnment until the application is rejected.
The Court al so observed that even after a decree is passed
under Section 17, an application under Section 30 can be

entertained provided sufficient cause is established. In
either case, the rejection of the application would be a
refusal to set aside the award. In case where such

application is rejected on the ground that it is delayed and
no sufficient cause has been made out under Section 5 of the
Limtation Act, it would be an appeal able order under
Section 39(1)(vi) of the Act.

In the present case, before passing decree on 28th

April, 1997, the learned Advocate for the appellant prayed@®
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for extending the tine for tendering objection application@®
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under Section 30/33 of the Act. By sone m stake that being
an oral prayer, as recorded in the judgnent, was rejected by
the Court and the decree was passed. Thereafter on 5th My,
an application for setting aside the award and for condoni ng
the delay for filing objections was filed by Advocate S.
Bhat t achar ya. The said application was acconpani ed by
affidavit of Bijon Kumar Ghosal, Executive Engi neer, Farakka
Barrage Project. For condonation of delay, it was pointed
out that Executive Engi neer approached the advocate on 17th

Apri | and gave him instructions for drafting the
appl i cati on. On 18th, 19th and 20th April, the Court was
cl osed being holiday, Saturday and Sunday respectively. It

was also stated that appellants counsel started preparing
the draft on 22nd April which was finalised on 29th and was
thereafter engrossed, stanped and was nade ready on 2nd May.
It was tendered before the Court on b5th May. That
application was prepared and signed by Advocate Shri S
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Bhat t achar ya. Further, appellant filed an application on
16th My for recalling the judgnent and decree passed on
28th April in Award Case No.22 of 1997. In that application
al so, sanme reasons for condoning delay in filing the
application were nmentioned and the prayer recalling the
judgrment and decree and to grant leave to file the
application for setting aside the award was nmmade. In
support of that application supplenentary affidavit was
tendered on 19th May.

From the aforenmentioned facts, it 1is apparent that
within period of limtation, the Executive Engineer of the
Departnent contacted the counsel on 17th April and gave him
necessary instructions for filing objection application
agai nst the award. There was delay in preparing the sane by
the Ilearned counsel. It appears that the sane counse
requested the Court, unfortunately orally, that objection
application was under preparation and thereafter tendered it
before the Court on'5th May. Fromthe said avernents, it is
appar ent that delay in preparing and tendering t he
application before the Court was  on the part of the

concerned advocate. This would be sufficient cause for
condoni ng, approximtely 12 to 13 days delay in filing
obj ecti ons. In Essar Constructions (supra), this Court

hel deven after a /decree is passed under Section 17, an
application wunder Section 30 can be entertained provided
sufficient cause is established. In either case t he
rejection of the application would bea refusal to set aside
the award. This decision wuld be applicable to the facts
of the present case and as there was sufficient cause for
condoning the delay, the Court ought to have set aside the
ex parte decree passed on the basis of the award.

At this stage, we would mention that before referring
the question to the Larger Bench, the Division Bench in its
judgrment dated 16th Decenber 1998 held that in the
application filed under Section 33 of the Act, which was
affirmed earlier, the appellant had prayed for condonation
of delay and asked | eave to file application under Section
33 on the ground stated therein. The Court observed that
there was some procedural error in seeking |leave of the
Court to file objections, but it would not warrant a
rejection of the prayer. The Court also held that there was
no dispute that the case papers had been handed over by the
appel l ants representative to the counsel for drafting the
application wunder Section 33 on 17th April 1997 before the
expiry of the period of limtation; after that matter was
beyond the <control of the appellant until the [ application
was prepared; delay of counsel in preparing and finalising
the draft cannot be attributed to the appellant; t he
application was settled by senior counsel on 29th Apri
1997; thereafter it was typed; 1st of May was holiday and
the Court was closed. The application was accordingly
affirmed on 2nd My and therefore, the delay has been
sufficiently explained, nmore so when the appellant is
Gover nnent . The Court, therefore, held that it would have
allowed the appeal and condoned the delay in filing
application wunder Section 33 and consequently set aside the

decree dated 28th April, 1987 but having regard to
difference of opinion with regard to applicability of Oder
IX Rule 13, the matter was referred to larger bench. As

stated above, in our view, the Division Bench was right in
arriving at the conclusion that this was a fit case for
condoning the delay and setting aside the decree dated 28th
April 1987.
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In the result, the appeal is allowed. Delay in filing
the objection application under Section 30/33 of the Act is
condoned. The i mpugned judgnent and order dated 07.10.1999
passed by the Hi gh Court in APOT No. 858 of 1998 is set aside
and consequently the judgnment and decree dated 28.4.1997
passed by the |earned Single Judge in Award Case No.22 of
1997 is al so quashed and set aside. There shall be no order
as to costs.




