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A short but ‘an interesting question of law falls for
consideration in this appeal against the order of the Hi gh Court of
Kar nat aka, wherein the H gh Court dism ssed the Petition filed
under Section 482 Cr.P.C. for quashing of the proceedi ngs pendi ng
bef ore the Principal Sessions Judge, Bel gaumin Special Case
No. 22/ 94 : the question of |aw noticed above pertains to whether
i ssuance of a notification under Section 26 of the Crimnal Law
Amendnent Act, 1952, appointing the Special Judge for any
specified area to try offences under the Prevention of Corruption
Act, 1947 woul d al so hold good for the purpose of Section 3 of the
Act of 1988 (Prevention of Corruption Act, 1988) as well?

Adverting to the factual score briefly at this juncture it
appears that the Appellant being charge-sheeted by the Respondent
Aut horities was prosecuted in the Court of Principal Sessions
Judge, Bel gaumin Special Case No.22/94 for the offences
puni shabl e under Sections 7 and 13(1)(d) read with Section 13(2)
of the Prevention of Corruption Act, 1988. The factual score
further depicts that during the pendency of the proceedings the
appel lant filed an application under Sections 3, 4 and 17 of the Act
of 1988 read with Sections 173, 190 and 216 of the Cr.P.C
praying therein to discharge him on the ground that the | earned
trial Judge had no jurisdiction to entertain andtry the case agai nst
hi m si nce the appoi nt ment of the | earned Judge cannot be terned
or said to be an appointrment as a Special Judge within the neaning
of Section 3 of the Act of 1988. It was further contended that in
any event the investigating officer who filed the charge-sheet, was
not duly authorised under Section 17 to investigate into the matter.
The learned trial Judge however rejected the petition

The appel |l ant thereafter noved the H gh Court under Section
482 Cr.P.C. for quashing the proceedi ngs upon setting aside the
order as passed by the learned trial Judge. The Hi gh Court,
however, with a detailed and reasoned judgnent negated such a
pl ea and consequently the petition was di sm ssed. It is by reason
of the dismssal of the matter by the H gh Court, this Court was
noved under Article 136 of the Constitution and upon hearing the
subm ssions, this Court thought it fit to dispose of the petition at
the adm ssion stage itself.

Conming to the matter under consideration, certain statutory
provi sions ought to be noticed at the initial stage and reference to
Section 26 of The Prevention of Corruption Act, 1988, would be
apposite and which reads as bel ow :

" 26. Speci al Judges appoi nted under Act 46 of 1952
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to be special Judges appoi nted under this Act

Every special Judge appoi nted under the Crinminal Law
Amendnent Act, 1952 for any area or areas and is
hol ding office on the conmencenent of this Act shal
be deemed to be a special Judge appoi nted under
section 3 of this Act for that area or areas and,
accordingly, on and from such comencenent, every
such Judge shall continue to deal with all the
proceedi ngs pendi ng before himon such

commencenent in accordance with the provisions of
this Act."

It is the appellant’s definite contention that the applicability
of Section 26 is restrictive inits nature and thus applicable only to
prior proceedi ngs pending before the Special Judge on the
comencemnent of the Act. M. S.S. Javali, |earned Senior
Advocat e appearing for the appellant contended that any ot her
construction would render the |legislative intent a conplete otiose
and thus a fresh notification under Section 3 of the Act is required
to enabl e the appoi ntnent of Special Judges for proceeding with
the new cases under the Act. We are, however, unable to record
our concurrence therew th. I'n order to have proper efficacy to the
statutory intent the Act shall have to be read as a whol e and
introduction of Section 26 in the Statute Book has brought into
exi stence a deening fiction which have to be given effect to and
any contra view would lead to a viol ent departure fromthe nornal
canons of construction and interpretation of statutes. The deemi ng
fiction cannot but be read into the statute to include the situation as
envi saged presently. The situation however woul d stand clarified
in any event by having a | ook at the repeal and saving provision in
particul ar sub-section (2) of Section 30 which reads as bel ow
"30(2) Not wi t hst andi ng such repeal ; but without
prejudice to the application of section 6 of the Cenera
Cl auses Act, 1897 (10 of 1897), anythi ng done or any
action taken or purported to have been done or taken
under or in pursuance of the Acts so repealed shall, in
so far as it is not inconsistent with the provisions of this
Act, be deened to have been done or taken under or in
pur suance of the correspondi ng provision of this Act."

M. Sanjay R Hegde, |earned Advocate appearing for the
State CGovernnent bei ng Respondent herein contended that on an
anal ogy of reasoning, the appointnent of the Special Judge for an
area by a notification issued under Section 6 of the Crimnal Law
Amendnent Act, 1952 be deened to be the appoi ntnent of a
Speci al Judge appoi nted under Section 3 of the Act for that area or
areas. Strong reliance is also placed on the decision of this Court
in Nar Bahadur Bhandari & Anr. v. State of Sikkimé& O's. (1998
(5) SCC 39), in support by M. Hegde, wherein Srinivasan, J,
speaking for the Bench in paragraph 10 of the Report stated

"10. The contentions urged on behal f of the
petitioners are based on a wong understandi ng of the
provi sions of the Act of 1988. No doubt, Section 3 of
the said Act refers only to of fences puni shabl e under
the Act and the Special Courts constituted under

Section 3 will have jurisdiction to try the of fences
puni shabl e under the Act but Section 3 cannot be read
in isolation. It should be read al ong with other

provi sions of the Act to understand the scope thereof.
Section 30(1) of the Act of 1988 repeals the Acts of
1947 and 1952. That does not nean that any of fence
whi ch was committed under the Act of 1947 woul d

cease to be triable after the repeal of the said Act.
Normal |y Section 6 of the General C auses Act would
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cone into play and enable the continuation of the
proceedi ngs including investigation as if the repealing
Act had not been passed. As per the provisions of
Section 6 of the General C auses Act the position wll

be as if the Act of 1947 continues to be in force for the
purpose of trying the offence within the neaning of the

sai d Act. Section 6 of the General C auses Act

however nmakes it clear that the said position will not
obtain if a different intention appears in the repealing
Act . In the present case, the Act of 1988 is the
repeal i ng Act. Sub-section (2) of Section 30 reads as
follows :

"30(2) "

(omtted to avoid repetition by reason of
earlier inclusion)

The said sub-section while on the one hand ensures that
the application of Section 6 of the General O auses Act
is not prejudiced, on the other it expresses a different
i ntention as contenplated by the said Section 6. The

| ast part of the above sub-section introduces a | ega
fiction whereby anything done or action taken under or

i n pursuance of the Act of 1947 shall be deened to

have been done or taken under or in pursuance of the
correspondi ng provi sions of the Act of 1988. That is,
the fiction is to the effect that the Act of 1988 had cone
into force when such thing was done or action was
taken. ™

Significantly, in Nar Bahadur (supra) this Court did refer to a
deci sion of the Constitution Bench in B.N _-Kohli (Bishanbar Nath
Kohli & Os. v. State of Uttar Pradesh & Ors. (1966 (2) SCR 158),
wherein the repealing of Ordinance 12/49 was effected by
Ordi nance 27/49. Section 58(3) of the repealing Odinance
provi ded as bel ow :

"58(3) The repeal by this Act of the Adm nistration of
Evacuee Property Ordi nance, 1949 or the Hyderabad

Admi ni stration of Evacuee Property Regul ation or of

any corresponding | aw shall not affect the previous
operation of that Odinance, Regul ation or

correspondi ng | aw, and subject thereto, anything done

or any action taken in the exercise of any power
conferred by or under that Ordinance, Regul ation or
correspondi ng I aw, shall be deened to have been done

or taken in the exercise of the powers conferred by or
under this Act as if this Act were in force on the day on
whi ch such thing was done or action was taken."

It is while interpreting the aforesaid provision, Shah, J.

speaking for the Constitution Bench observed as bel ow

"By the first part of Section 58(3) repeal of the
statutes nentioned therein did not operate to vacate
thi ngs done or actions taken under those statutes. Thi s
provi si on appears to have been enacted with a viewto
avoi d the possible application of the rule of
interpretation that where a statute expires or is repeal ed,
in the absence of a provision to the contrary, it is
regarded as having never existed except as to matters
and transactions past and closed : [See Surtees v.
El lison (1829 (9) B&C 750)]. This rule was altered by
an omi bus provision in General C auses Act, 1897,
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relating to the effect of repeal of statutes by any Centra
Act or Regul ati on. By Section 6 of the Cenera

Clauses Act, it is provided, insofar as it is nmaterial, that
any Central Act or Regul ation nade after the

commencement of the General C auses Act repeal s any
enactmment, the repeal shall not affect the previous
operation of any enactnent so repeal ed or anything

duly done or suffered thereunder, or affect any right,
privilege, obligation or liability acquired, accrued or

i ncurred under any enactnent so repeal ed, or affect any

i nvestigation, |egal proceeding or renmedy in respect of
any such right, privilege, obligation, liability, penalty,
forfeiture or punishment ‘as aforesaid; and any such

i nvestigation, |egal proceeding or renmedy may be
instituted, continued or enforced, any such penalty,
forfeiture or punishment nmay be inposed, as if the
Repeal i ng Act or Regul ation had not been passed. But

the rule contained in-Section 6 applies only if a

di fferent i ntenti on does not appear, and by enacting
Section 58(3) Parlianent has expressed a different

i ntention, for whereas the General Clauses Act keeps
alive the previous operation of the enactnent repeal ed,
and things done and duly suffered, the rights,

privileges, obligations or liabilities acquired or

i ncurred, and authorises the investigation, |ega
proceedi ngs and renedies in respect of rights,

privileges, obligations, liabilities, penalties, forfeiture
and puni shnent, as if the repealing Act or Regul ation

had not been passed, Section 58(3) of Act 31 of 1950
directs that things done or actions taken in- exercise of
the power conferred by the repeal ed statutes shall be
deened to be done or taken under the repealing Act as

if that latter Act were in force on the day on which such
thing was done, or action was taken. The rule so
enunci at ed makes a clear departure fromthe rule

enunci ated in Section 6 of the General C auses Act,

1897. By the first part of Section 58(3) which is/in
terns negative, the previous operation of the repeal ed

statutes survives the repeal. Thereby matters and
transactions past and cl osed renai n operative; so does
the previous operation of the repeal ed statute. But as

poi nted out by this Court in Indira Sohanlal case (Indira
Sohanl al v. Custodi an of Evacuee Property 1955 (2)

SCR 1117) at p. 1133, the saving of the previous
operation of the repealed law is not to be read, as
saving of future operation of the previous |aw The
previous | aw stands repeal ed, and it has not for the
future the partial operation as it is prescribed by Section
6 of the General C auses Act. Al'l things done and
actions taken under the repealed statute are deened to

be done or taken in exercise of the powers conferred by
or under the repealing Act, as if that Act were in force
on the day on which that thing was done or action was
taken. It was clearly the intention of Parlianent that
matters and transacti ons past and cl osed were not to be
deened vacated by the repeal of the statute under which
they were done. The previous operation of the statute
repeal ed was al so affirned expressly but things done or
actions taken under the repealed statute are to be

deenmed by fiction to have been done or taken under the
repealing Act."

It is on the above perspective that the reasoning put forth by
the H gh Court ought also to be noticed
"The provision in Section 26 clearly postul ates
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that any notification issued by the State Govt. u/s 26 of
the Crimnal Law Anendnent Act, appointing the Spl

Judge for any specified area, to try the offences under
the Prevention of Corruption Act, 1947, would hol d

good for the purpose of Section 3 of the Act of 1988 as
wel | . The anbit of Section 26 does not adnmit narrow
interpretation so as to restrict its area of operation only
to those cases under the old Act of 1897 which were
actual ly pendi ng before the Spl. Judge as on the date of
conmencenent of the New Act of 1988. Ther ef or e,

the State Governnment Notification dated 19.11.88 is to

be held as a valid notification for the purpose of Section
3 of the Act of 1988, and that the Prl. Dist. and Sessions
Judge, Bel gaum who i s appointed thereunder as the

Spl. Judge has jurisdiction and is conpetent to try the

of fences under the Act. The concl usion so arrived at

by the | earned Trial Judge by his inpugned order, is,
therefore, entitled to be upheld.”

On consi derati on of the above and having regard to the
provi sions of law as enunciat ed hereinbefore, in particular Section
26 thereof, the question of there being a contra view, apart from
what has been observed above does not and cannot arise and
consequently issuance of fresh notification appointing the Judges,
does not and cannot arise and thus the Principal Sessions Judge,
Bel gaum has the authority and jurisdiction to entertain the
conpl ai nt . The ot her issue though argued before the H gh Court
as regards the status of the Investigation Oficer by reason of
provi sion of Section 17(c) has not been seriously raised and we
al so accordingly need not detain ourselves on that score. Suffice it
however to say that negation of such a contention does have our
concurrence.

On the wake of the aforesaid, this appeal thus fails and is
di sm ssed




