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The suit property consists of a shop. It fornms part of a building
owned by Sarvjani k Sanpati Trust (hereinafter, the 'Trust’', for short).
On 1.1.1973 the shop was taken on rent by Bal ki shan, the plaintiff -
respondent on a monthly rent of Rs.30/-. On 25.12.1975 Bal ki shan
sub-l et the shop to Vasudev, the defendant-appellant, on a nonthly
rent of Rs.150/-. The suit shop is-governed by the provisions of the
Raj ast han Prenmi ses (Control of Rent and Eviction) Act, 1950
(hereinafter the "Act’, for short).

The appellant fell into arrears of rent for the period 1.1.1981 to
31.12.1982. The respondent served a notice on the appellant and then
filed a suit for recovery of arrears of rent as also for eviction.on the
ground avail abl e under clause (a) of sub-section (1) of Section 13 of
the Act. On 30.3.1983, the Trust also filed a suit for eviction, against
its own tenant- the respondent, on the ground of ‘unl awful sub-Iletting
of the prenmises by the latter. That suit is still pending. |In any case,
the result thereof is not known. So far as the case before us is
concerned, the defendant-appellant raised a dispute putting in issue
the rate of rent at which the respondent could recover rent fromthe
appel l ant submitting that the agreed rent was in excess of the standard
rent and hence was not recoverable. Another plea taken by the
def endant - appel | ant was that subsequent to the institution of suit on
30.3.1983 by the Trust agai nst the respondent, the appellant has on
1.4.1983 directly attorned in favour of the Trust and entered into a
direct tenancy agreenent and therefore, we.f. 1.4.1983, the right of
the respondent to recover rent and secure eviction of the appellant had
cone to an end. On 25.7.1985, the learned Cvil Judge, Bhilwara
passed an order under Section 13(3) of the Act deternining
provisionally the rate of rent at which the appellant was required to
deposit rent in the Court. This order dated 25.7.1985 was put in issue
by the appellant by filing an appeal in the court of Additional District
Judge, Bhilwara. Vide order dated 14.5.1992, the | earned Additiona
District Judge allowed the appeal, and set aside the order of the tria
court, forming an opinion that in view of the appellant having attorned
and entered into direct tenancy with the Trust, the respondent was not
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entitled to claimrent and recover possession fromthe appellant, and
therefore, the suit filed by the respondent could not be treated as a suit
for eviction; it remained only a suit for recovery of arrears of rent for
the period upto 31st March, 1983. The respondent preferred a G vi

Revi sion Petition to the Hi gh Court which was resisted by the

appel | ant placing reliance on a Single bench decision of Rajasthan

Hi gh Court in Kewal Ramv. Mangu Mal, AIR 1974 Raj. 201. Wen

the Revision Petition cane up for hearing before the | earned Chi ef
Justice of the H gh Court, he doubted the correctness of the decision

in Kewal Ramis case and directed the petition to be placed for

hearing before a Division Bench. By order dated 22.8.1996, the

Di vi si on Bench has overrul ed the Single Bench decision in Kewal

Rami s case and held that the relations, rights and obligations of the
parties were governed by Section 13 of the Act and the sub-tenant
(appel l ant herein) inducted by the tenant (respondent herein) could not
directly attorn in favour of the Trust by excluding the principal tenant,
and therefore, was bound'to conply with the order of the trial court
under Section 13(3) of the Act. The appellant sought for a review of

the order of the Division Bench which has been rejected by order

dat ed 23.'3.1998.  These appeal s have been filed inpugning the orders

dat ed 22.8.1996 and 23. 3. 1998 passed by Division Bench of the Hi gh

Court.

The issue arising for decision is : whether a sub-tenant
i nducted by a tenant in the prem ses governed by the provisions of
rent control |aw can, during the continuance of sub-tenancy and
wi t hout vacating the prenises, attornin favour of the owner of the
prem ses and thereby refuse to di scharge his obligations towards the
tenant who adm ttedly inducted himin the prem ses? Strong reliance
has been pl aced on behalf of the appellant on a decision of this Court
in D. Satyanarayana v. P. Jagdish, AIR 1987 SC 2192 to which we
will advert a little later.

Ref erence to a few rel evant provisions of Rajasthan Prenises
(Control of Rent and Eviction) Act, 1950, would be appropriate.
"Landlord” is defined by clause (iii) of Section 3 to mean 'any person
who for the time being is receiving or is entitled to receive the rent of
any prenises as an agent, trustee, guardian or receiver for any other
person or who would so receive or be entitled to receive the rent, if
the premises were let to a tenant. The definition specifically provides
that ’Landlord includes a tenant in relation to a sub-tenant. C ause
(iv) defines 'lease’ as including a sub-lease. ' Tenant', according to
clause (vii), nmeans inter alia the person by whom or on whose account
or behalf rent is, or, but for a contract express or inplied would be,
payabl e for any premnmises to his landlord including the person who is
continuing in possession of the prem ses after the termination of his
tenancy otherw se than by a decree for eviction passed under the
provisions of this Act. Section 13 which opens with a non-obstante
clause, giving it an overriding effect over any other law or contract,
enjoins a court not to pass any decree or nmke any order in favour of
the landlord evicting the tenant unl ess a case for eviction was made
out within the four corners of Section 13. The effect of a conbined
readi ng of these several provisions is to spell out two very rel evant
and significant inplications. Firstly, a tenant in relationto a sub-
tenant is a landlord and the sub-tenant is a tenant in relationto the
tenant who has inducted himon the prem ses. Secondly, inspite of the
tenancy having come to an end under the provisions of the Transfer
of Property Act, or by the terns of contract, the tenant does not cease
to be a tenant and continues to hold that status unless and until a
decree for eviction under the provisions of this Act has been passed
against him \Where the tenancy prem ses are governed by rent contro
law, nerely on term nation of tenancy the tenant cannot be evi cted,;
the tenant is entitled to continue in possession enjoying status al nost
on par with a person whose contractual tenancy still subsists. He
cannot be evicted unless a ground for eviction under the rel evant
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provision of rent control lawis made out. He is not a tenant hol ding
over because his tenancy is not continuing by volition or by act of the
parties. Such continuance is attributable to the protection conferred
by statute and therefore, he is called a statutory tenant and his tenancy
a statutory tenancy (See Snt.G an Devi Anand v. Jeevan Kumar &

Os.: AIR 1985 SC 796 and Damadilal & Ors. v. Parashram & Os.:

AR 1976 SC 2229). The tenancy woul d determine only on a decree

for eviction being passed against him In Sm. Chander Kali Bai &

O's. v. Jagdish Singh Thakur and another : AIR 1977 SC 2262, this

Court has held that a person continuing in possession of the
acconmodation after the termnation of his contractual tenancy is yet

a tenant within the neaning of the relevant rent control |egislation and
on such term nation, his possession does not beconme w ongful unti

and unl ess a decree for eviction is nade against him |f he continues
to be in possession after the passing of the decree then he is in
wrongful occupation of the premises. |In spite of the ternination of
tenancy by contract or under the general |aw (other than rent contro
law), the tenant continues to be a tenant liable to pay rent and is not
liable to pay any damages as his occupation is not unauthorized or
wrongful ‘until the passing of decree for eviction

In the case at hand it is not disputed that the Rajasthan Prenises
Act applies to the suit premses. It follows that while working out
rel ations of the parties-inter se the provisions of the Rajasthan
Prem ses Act shall 'have to be kept in view. The respondent-tenant
hol ding the prem ses fromthe Trust would remain a tenant until the
passi ng of a decree for eviction on one of the grounds contenpl ated
by Section 13 of the Act in a suit filed by the Trust - the owner of the
property, against the tenant-respondent. 1In spite of a threat for
eviction by the Trust agai nst the respondent, the respondent is neither
liable to be evicted nor his status as tenant |iable to suffer adversely
except by a judicial pronouncenent and that too on having achieved a
finality. In short, so far as the appellant sub-tenant is concerned the
title of the respondent tenant would not come to an end till the passing
of such decree for eviction against him Even if the Trust has
instituted a suit for eviction the respondent-tenant has a right to
contest. The suit may or may not ‘be decreed. |If the suit is dism ssed
how can it be said that the 'threat of eviction' by the Trust had
resulted in respondent’s eviction by title paranount?
We now proceed to exam ne whet her the appellant could have
directly attorned to the owner-Trust by-passing the respondent-tenant
on 1.4.1983, relying on the event of institution of suit for eviction by
the owner Trust against the tenant-respondent on 30.3.1983 and
whet her the said event enabl es successfully raising of the plea of
tenant -respondent’s eviction by paramount title, bringing the
obligation of the appellant sub-tenant to deliver possession over the
tenancy prenises to the respondent and to pay rent to himtill that
date? Under Section 108 clause (q) of the Transfer of Property Act, in
the absence of contract or |ocal usage to the contrary, it is an
obligation of the tenant to put his lessor into possession of the
property on the termination of the lease. Section 116 of the Evidence
Act, which codifies the common |aw rul e of estoppel between
| andl ord and tenant, provides that no tenant of inmovable property or
person cl ai m ng through such tenant, shall, during the continuance of
the tenancy, be permtted to deny that the Iandlord of such tenant had
at the beginning of the tenancy, a title to such i movabl e property.
The rul e of estoppel so enacted has three main features : (i) the tenant
is estopped fromdisputing the title of his |andl ord over the tenancy
prem ses at the beginning of the tenancy; (ii) such estoppel continues
to operate so long as the tenancy continues and unless the tenant has
surrendered possession to the landlord; (iii) Section 116 of Evi dence
Act is not the whole | aw of estoppel between | andlord and tenant. The
principles enmerging fromSection 116 can be extended in their
application and al so suitably adapted to suit the requirenment of an
i ndi vidual case. Rule of estoppel which governs an owner of an
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i movabl e property and his tenant would al so mutatis nmutandis

govern a tenant and his sub-tenant in their relationship inter se. As
held by the Privy Council in Currinbhoy & Co.Ltd. v. L.A Creet &

Os.: AIR 1933 PC 29 and M. Bilas Kunwar v. Desraj Ranjit Singh

and Ors. : AIR 1915 PC 96, the estoppel continues to operate so |ong

as the tenant has not openly restored possession by surrender to his
landlord. It follows that the rule of estoppel ceases to have
applicability once the tenant has been evicted. His obligation to
restore possession to his landlord is fulfilled either by actually
fulfilling the obligation or by proving his landlord’s title having been
ext i ngui shed by his landlord s eviction by a paranount title hol der
Eviction by paramount title holder is a good defence bringing to an

end the obligation of the tenant to put the | essor in possession of the
property under Section 108 (q) of the Transfer of Property Act. The
burden of proving eviction by title paranount |lies on the party who
sets up such defence.

VWhat is eviction by title paramount? |In Krishna Prasad Singh

v. Adyanath Ghatak : ILR 1943 Patna 513, Meredith, J. speaking for
the Division Bench and on a review of judicial opinion stated the | aw
in the following ternmns:

"To constitute eviction by title paranmount no

physi cal di spossession is necessary. |If the true
owner is armed with a l'egal process for eviction

whi ch cannot be lawfully resisted, even though the
tenant is not put out of possession the threat to put
hi m out of possession anounts in lawto eviction

If in such circunstances the tenant openly and to
the know edge of his landlord attorns to the true
owner the estoppel is gone.

The attornnent, however, nust be under

conpul sion. The party evicting rmust have a good
and present title, and the tenant must have quitted
against his will."

It was further held in Krishna Prasad Singh’s case (supra) that
there is all the difference between nere voluntary attornnent and
attornment under comnpul sion; a mere voluntary attornment woul d not
enabl e the tenant pleading eviction by title paranmount nor w ll the
nere institution of a suit against the landlord by the true owner be
enough. An unexecuted decree for possession obtained by a third
party does not per se operate as an eviction of the tenant by title
paramount, |iberating himfromthe estoppel against pleading jus
tertia. This decision was foll owed by Bose, J. in Pusaram Mani kl a
| zardar v. Deorao Gopalrao Mali (mnor) by guardi an nother

Parwati Wo Gopalrao : AIR 1947 Nagpur 188. Vide para 20, Bose,

J. sumed up the facts in the foll owi ng words:

"I'f Alets land to B and B enters into possession
under the |lease, B is bound to return possession to

A on the expiry of the lease and he will not be
allowed to set up the right or title of a third party
C. If Adirects B to surrender possession to C that

mght be a different natter. But here there was no
di rect conmunication between A and B. \What
happened was that A told Cthat C could enter into
possessi on when the | ease expired but before that
happened A changed his m nd and denanded

possession fromhis | essee.”

In these facts it was held that once A demanded possession
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fromB, then B cannot be heard to say in answer to that demand that C
has right against A A was held entitled to the decree for possession
agai nst B.

A deci si on by Madhya Pradesh H gh Court in Radheylal v.
Rat ansi ngh : 1977 MPLJ 335 bears a close resenblance with the facts
of the case at hand. The suit preni ses were owned by the
nmuni ci pality and on 21.11. 1960 taken on rent by the plaintiff. They
were let out by the plaintiff to the defendant . On 30.1.1963 plaintiff
determ ned the tenancy of the defendant and denanded arrears of rent
as al so the possession. On defendant’s failure, the plaintiff filed a
suit. The defendant, while admtting that the suit prem ses were
initially let out to himby the plaintiff, inter alia contended that the
rul es of the nunicipality prohibited sub-letting of the prem ses and as
di spute was goi ng on between the plaintiff and the nunicipality, the
def endant had applied to the municipality for grant of |ease to him of
the suit prem ses which was agreed to, and since the year 1962 the
def endant ~had becone tenant of the nmunicipality. Referring to
Section 108 (qg) of the Transfer of Property Act, the Madhya Pradesh
H gh Court held that the obligation of the tenant to hand over
possession to the | andl ord on determinati on of tenancy cannot be
escaped by the tenant contending that he has entered into a contract of
tenancy with a person-who has paranount title over his |andlord and
by voluntarily entering into contract with a person from whom hi s
| essor was holding 'thelease. The landlord s tenancy had not cone to
an end by operation of law, and therefore, in the opinion of the
Madhya Pradesh Hi gh Court, the sub-tenant’'s voluntarily becom ng
the tenant of the nunicipality and that too without the consent of the
plaintiff (that is, his own | andlord) could not be set up as a defence for
di scharging his obligation under section 108 (q) of the Transfer of
Property Act. Yet another reason on account of which the defendant
was held not entitled to save his possession on the basis of his having
al |l egedly becone the tenant of the nunicipality was that such
transaction had taken place during the pendency of the suit between
his landl ord and hinmsel f and therefore, it was hit by the provisions of
Section 52 of the Transfer of Property Act. The defendant being in
actual physical possession of the prem ses was hel d bound to deliver
possession to the plaintiff.

I n Gaj adhar Lodha v. Khas Mahatadi h Colliery Co.& Os.

Al R 1959 Patna 562 the followi ng statement of lawfrom Foa’'s

General Law of Landlord and Tenant (Eighth Ed. p.194), has been

quoted with approval by the Division Bench "Eviction by title

par amount neans an eviction due to the fact that the | essor had no title
to grant the term and the paranmount title is the title paranount to the
| essor which destroys the effect of the grant and with it the
corresponding liability for payment of rent, so that nmere eviction

from or a deprivation of the use and enjoynent of the dem sed

prem ses, or part of them whether such eviction be | awful or

unlawful, is insufficient, where the lessor’s title is not affected or
called in question." To constitute a good defence of eviction by title
paramount, three conditions nust be fulfilled: (1) The eviction mnust
have been from something actually form ng part of the prem ses

dem sed; (2) the party evicting nust have a good title superior to that
of the lessor and that of the |essee, and (3) the tenant nust have
quitted against his wll. In Sain Dar v. Sant Ram: Al R 1959 Punj

564 it has been held that even if not actually evicted, if a judgment of
evi cti on has been passed against the tenant, he can repudiate the title
of his immediate |andlord. But the nere fact of an apprehension that a
suit for eviction mght be brought by the paramount |andlord does not
justify denial of title of landlord and attornnent to paranount

| andl ord. We find ourselves in agreenment with the above said judicia
opi nion and sumup the law as foll ows:

To constitute eviction by title paramount so as to di scharge the
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obligation of the tenant to put his lessor into possession of the |eased
prem ses three conditions nust be satisfied: (i) the party evicting nust
have a good and present title to the property;, (ii) the tenant nust have
quitted or directly attorned to the paramount title holder against his
will: (iii) either the landlord nust be willing or be a consenting party
to such direct attornnent by his tenant to the paranount title hol der or
there nust be an event, such as a change in | aw or passing of decree

by a conpetent court, which would di spense with the need of consent

or willingness on the part of the |landlord and so bind himas woul d
enabl e the tenant handi ng over possession or attorning in favour of the
paramount title holder directly; or, in other words, the paramunt title
hol der nmust be armed with such | egal process for eviction as cannot

be lawfully resisted. The burden of raising such a plea and
substantiating the same, so as to nake out a clear case of eviction by
paramount title holder, lies on the party relying on such defence.

The appel |l ant has on 25:.12.1975, obtained the prem ses on rent
fromthe respondent and was inducted into possession by the
respondent. The title of the respondent to | ease out the suit prenises
and to induct the appellant cannot be denied or disputed by the
appel l ant-so long as his sub-tenancy continues and he is in possession
thereunder. On 30.3.1983, the Trust instituted a suit for eviction
agai nst the respondent and soon on 1.4.1983 the appellant voluntarily
attorned in favour of the Trust w thout the consent of the respondent
and wi t hout any conpul si on.

We have already stated that the respondent’s tenancy in the suit
premises will not cone to an end unless and until a decree for eviction
on one of the grounds avail abl e under the Rajasthan Act has been

passed agai nst himand term nation of his tenancy upheld by a judicia
verdict. Till then he would remain a tenant of the Trust. Mere
institution of a suit for eviction by the Trust, the owner of the
property, against the respondent does not bring the tenancy of the
respondent to an end. The respondent cannot be said to have been
evicted by title paranmount. It cannot be said that the respondent-
tenant does not have any defence nor can he lawfully resist the suit
filed by the owner Trust. The plain and sinple |egal position which
flows is that the appellant nust discharge his statutory obligation to
put his landlord, that is, the respondent in possession of the prenises
in viewof the latter’s entitlement to hold the tenancy prenises unti
his own right cones to an end and the respondent nust discharge his
statutory obligation to put his own landlord, that is, the Trust, in
possessi on of the tenancy prenmi ses on his entitlenent to hold the
tenancy prenises coning to an end.

We may now deal with D. Satyanarayana's case (supra) relied
on by the | earned counsel for the appellant. A suit for eviction/ from
the dem sed prem ses was decreed under Section 10(2) (vi) of the
Andhra Pradesh Buil dings (Lease, Rent and Eviction) Control Act,
1960 which provides for eviction of a tenant if the tenant has denied
the title of the landlord or clainmed a right of permanent tenancy and
such denial or claimwas not bona fide. The linited question arising
for decision before this Court was whether the appellant was estopped
fromdenying the title of the | essor under Section 116 of the Evidence
Act, 1872 despite the fact that there was threat of eviction by the
owner of the denised prem ses by a person having title paranount so
as to exani ne whether such denial could be said to be bona fide or
not. There was no dispute on facts. The statenent of facts as set out
in the judgment of this Court shows that the appellant was

"constrained to attorn in favour of the original lessor’. The High
Court had upheld the decree of eviction passed by the Trial Court
resting its judgnment on the rule of estoppel. This Court stated the rule

of estoppel and set out the well-settled exceptions to which the
general rule of estoppel between | andlord and tenant is subject
firstly, a tenant is not precluded fromdenying the derivative title of
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the persons claimng through the |andlord; secondly, the estoppel is

restricted to the denial of the title at the comencenment of the

tenancy, that is, it is open to the tenant even w thout surrendering

possession to show that since the date of the tenancy, the title of the

l andl ord came to an end or that he was evicted by a paramount title

hol der or that even though there was no actual eviction or

di spossession fromthe property, under a threat of eviction he had

attorned to the paranount title holder. That there was threat of

eviction and as a result of such threat the tenant attorned to the rea

owner was opined to be sufficient to constitute eviction by title

par amount, however, this Court has enphatically stated that if the

tenant gives up possession voluntarily to the title hol der, he cannot

claimthe benefit of this rule. The judgnent of this Court in D

Sat yanarayana’' s case has to be read as | aying down that in the facts

of that case the plea of the tenant that his landlord s title had cone to

an end did not amount-to a-denial or claimwhich was not bona fide so

as to attract applicability of clause (vi) of sub-section (2) of Section 10

of the A RP. Buildings Control Act. The conmmon | aw rul e of estoppel

as codified in Section 116 of Evidence Act and its exceptions have

been dealt with for determning the core issue whether the tenant

denying title of landlord could be said to have done so bona fide or

not. In D Satyanarayana' s case nowhere this Court has exam ned

whet her the rel ationship between the all eged paranmount title hol der

and the | andl ord was governed by rent control |aw or not, nor the

guestion of obligation of tenant to hand over possession to his

| andl ord under Section 108 (q) of Transfer of Property Act came up

for consideration. These are the features which distinguish D

Sat yanarayana' s case fromthe case before us. In the case before us

the plea of eviction by paranmount title is not available to the appell ant

for three reasons : firstly, it cannot be said that the Trust is armed with

a legal process for eviction which cannot be |awfully resisted by the

tenant -respondent or to which he has no defence; secondly, the

attornment by the appellant in favour of the Trust is voluntary and not

under any conpul sion; and thirdly, it cannot be said that the Trust has

such good and present title against the tenant-respondent so as to hold

the appellant liable to be evictedagainst his will. 'As already stated,

and even at the risk of repetition, it has to be enphasised that, in view

of the tenant-respndent’s relationship with the Trust being one

governed by the provisions of the rent control law, his title as tenant

(and hence as | andl ord as agai nst the sub-tenant appellant) wll not

come to an end unless and until the suit for eviction filed by the Trust

agai nst the respondent is decreed and the decree has achieved finality.
For the foregoing reasons, the appeals are dism ssed with costs.

J.
( RC/ Lahoti )

J.
( Brijesh Kumar)
January 11, 2002




